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A-l United States Court of Appeals for the 

District of Columbia 

Filed Jun 13 1947 

No. 9571. 

Border Pipe Line Company, Petitioner, 


v. 

The Federal Power Commission, Respondent. 

PETITION TO REVIEW AND SET ASIDE ORDER OF 
THE FEDERAL POWER COMMISSION, AND 
PENDING DETERMINATION, TO STAY EFFEC¬ 
TIVENESS THEREOF. 

To the United States Court of Appeals 
for the District of Columbia: 

Border Pipe Line Company, a Delaware Corporation, 
hereinafter referred to as Petitioner, being aggrieved by 
an order of the Federal Power Commission, hereinafter 
referred to as Commission, dated February 13, 1947, issued 
by the Commission on February 14, 1947, in Docket No. 
G-234, (a true copy of which is attached hereto as Exhibit 
B) respectfully petitions this Court to review and set aside 
said order, and, pending determination herein, to stay the 
effectiveness thereof. In support hereof, Petitioner would 
respectfully show: 

I. 

The Nature of the Proceedings as to Which 
Review is Sought. 

Petitioner here seeks to have reviewed and set aside (and, 
pending determination herein, stayed) an order of the 
Federal Power Commission determining that Petitioner, 
in operating, wholly within the State of Texas, a pipe line 
and appurtenant facilities and thereby transporting, wholly 
within said State, natural gas produced in and trans- 
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A-2 ported to Petitioner wholly within said State, is en¬ 
gaged in “interstate commerce” within the meaning 
of that term as used in the Natural Gas Act and that Peti¬ 
tioner is accordingly a “Natural Gas Company” within the 
meaning of said Act, and, as such, subject to the Commis¬ 
sion’s jurisdiction. 

The sole basis for such holding is the fact that the gas 
so transported is sold by Petitioner within the State of 
Texas at the east bank of the Rio Grande River to a single 
industrial user which then transports same across the in¬ 
ternational boundary into old Mexico where same is used 
by such purchaser in a zinc smelter. 

Petitioner contends: First, that the issue as to whether 
such operation made Petitioner a “Natural Gas Company” 
within said Act was foreclosed by the Commission itself in 
1942 in connection with Petitioner’s application for permit 
to export gas. Second, that, as the proceeding in which 
the order was entered was based upon Petitioner’s appli¬ 
cation filed in 1942 for Certificate of Public Convenience 
and Necessity and said petition had, prior to the entry of 
said order, been withdrawn, the Commission was without 
jurisdiction to act in the matter. Third, that in any event 
Petitioner's said transportation of natural gas wholly with¬ 
in the State of Texas and sale of same within said State for 
export by the purchaser into Mexico is not “interstate 
commerce” within the meaning of the Natural Gas Act so 
that the Commission is wholly without jurisdiction in the 
premises. 

The history and result of the proceeding is as follows: 

In 1942 Petitioner and American Smelting and Refining 
Company (hereinafter called “American Company”), hav¬ 
ing entered into a contract for sale by applicant and pur¬ 
chase by American Company at a point within the State of 
Texas at the east bank of the Rio Grande River of natural 
gas to be transported across the boundary by Amer- 
A-3 ican Company for use by it in its smelter at Rosita, 
Mexico, filed applications with the Federal Power 
Commission for the issuance to them of permits permitting 
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the exportation of said gas pursuant to Section 3 of Natural 
Gas Act. Petitioner’s application was filed February 2, 
1942, and American Company’s application was filed Sep¬ 
tember 14, 1942, both applications being docketed by the 
Commission under the single docket number of “Docket 
No. G-228”. 

Both companies likewise filed in said proceeding appli¬ 
cations for Presidential Permits for the construction, oper¬ 
ation, maintenance and connection at the border of the 
facilities required for such exportation. 

Petitioner, being uncertain as to whether the effect of 
the amendment of February 7, 1942, to Section 7(c) of the 
Natural Gas Act required it to have a Certificate of Public 
Convenience and Necessity before constructing said facili¬ 
ties, filed with the Commission on February 11, 1942, as an 
amendment of its application for permit to export gas, an 
application for Certificate of Public Convenience and Nec¬ 
essity. Said application was given Docket No. G-234. 

At the hearing on said application for permit to export 
gas, (Docket No. G-228), Petitioner submitted the question 
as to whether the Certificate of Public Convenience and 
Necessity was required and requested that the evidence ad¬ 
duced at said hearing be considered in support thereof in 
the event the Commission determined the Certificate to be 
required. The point was argued in the Brief filed in said 
proceeding by Commission Counsel, Commission Counsel 
therein taking the position that the exportation of natural 
gas from the United States to a foreign country was not 
“interstate commerce” within the meaning of the Natural 
Gas Act and, accordingly, that the contemplated actions of 
Petitioner would not make it a “Natural Gas Company” 
within the meaning of said Act so that a Certificate of Pub¬ 
lic Convenience and Necessity was not required. 

A-4 The requested Presidential permits were in due 
course granted and by order entered in said Docket 
No. G-228 under date of October 10, 1942, as modified by 
Supplemental Order entered therein under date of Novem¬ 
ber 4, 1942, the Commission granted to Petitioner and 
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American Company the requested permits for exportation 
of gas. 

No mention was made either in said order or said amend¬ 
ment thereof of the Petitioner’s Application for Certificate 
of Public Convenience and Necessity, and no requirement 
whatsoever was made with respect thereto. 

Acting upon the authority of said permits, Petitioner 
proceeded to construct, and has since operated, Its pipe line 
and compressor station thereby authorized, consisting of a 
compressor station located in Jim Hogg County, Texas, 
and a pipe line approximately 30 miles in length extending 
from said compressor station to a point on the easterly 
bank of the Rio Grande River. By means of these facili¬ 
ties, Petitioner has, since June, 1943, transported natural 
gas and sold the same at the terminus of said pipe line on 
the easterly bank of the Rio Grande River to the American 
Company, which company from that point has transported 
the same across the Rio Grande River and into old Mexico 
where the same has been, and is being, consumed by it at 
its smelter at Rosita. 

On Januarv 10, 1947, over four vears after the entrv of 
said orders in Docket No. G-228 granting permit to Peti¬ 
tioner to export gas and approximately three years and 
seven months after Petitioner had completed the said fa¬ 
cilities and commenced operation thereof, the Commission 
entered an order in Docket No. G-234 reciting substantiallv 
the facts as above set forth, stating that in the matter of 
Revnosa Pipe Line Company (Dockets Nos. G-594, G-595, 
and G-596) the Commission had on December 17, 1946, 
entered an order to the effect that a company engaged in 
the transportation of natural gas from the United States 
to a foreign country was thereby engaged in “inter- 
A-5 state commerce” within the meaning of the Natural 
Gas Act and was accordingly a “Natural Gas Com¬ 
pany” within the meaning of said Act. By said order a 
hearing in said Docket No. G-234 was ordered to be held on 
January 27, 1947. 
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Commissioner Draper dissented from the entry of said 
order, stating in effect that in his view Petitioner, by its 
said operations, was not a “Natural Gas Company”. 

Notice of this order was given Petitioner but, due to a 
misunderstanding on its part as to the date provided for 
such hearing, Petitioner did not attend the same or in any 
manner appear in opposition. The hearing was held on 
said date pursuant to the Commission’s abridged hearing- 
procedure. 

On discovering its error and prior to the entry of any 
order pursuant to said hearing Petitioner, (on February G, 
1947), filed in said Docket No. G-234 a formal withdrawal 
of its said application for Certificate of Public Convenience 
and Necessity. 

On February 7, 1947, Petitioner, subject to its said with¬ 
drawal of said application in said Docket No. G-234 filed a 
petition to reopen said proceeding and to permit Petitioner 
to be heard therein. On February 13, 1947, the Commis¬ 
sion, treating Petitioner’s withdrawal of said application 
as a request to withdraw same, entered order in said cause 
styled “Order Denying Request to Withdraw Application 
and Denying Petition to Reopen Proceeding”. A true copy 
of said order is attached as Exhibit A hereto. 

On the same date, February 13,1947, the Commission en¬ 
tered order in said proceeding styled “Findings and Order 
Issuing Certificate of Public Convenience and Necessity” 
whereby it found and held, among other things, that Peti¬ 
tioner’s aforesaid operations caused it to be engaged in 
“interstate commerce” within the meaning of the Natural 
Gas Act, and accordingly that Petitioner was a “Natural 
Gas Company” within the meaning of said Act, subject to 
the jurisdiction of the Commission and subject to the re¬ 
quirements of Subsections (c) and (e) of Section 7 
A-6 of the Natural Gas Act. A true copy of said order 
is attached as Exhibit B hereto. 

Commissioner Draper dissented from both of said or¬ 
ders. 
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Both of said orders of February 13, 1947, were “issued” 
by the Commission on February 14, 1947. 

On the 17th day of March, 1947, and within the time pre¬ 
scribed by law, Petitioner duly filed in said Docket No. 
G-234 its Application for Rehearing and for Stay, setting 
forth the errors herein complained of. 

The Commission has taken no action on said Application 
so that same was automatically denied April 16, 1947, thirty 
days after date of its filing. 


II. 

The Facts and Statute Upon Which 
Jurisdiction Is Based. 

The statute upon which jurisdiction is based is Section 
19(b) of the Natural Gas Act of June 21, 1938, c. 556, 52 
stat. S33; Title 15 U.S.C.A. Sec. 717r, which statute pro¬ 
vides that any party aggrieved by an order of the Commis¬ 
sion may appeal to this Court upon written petition pray¬ 
ing that such order be modified or set aside in whole or in 
part, such petition to be filed within sixty (60) days after 
the Commission denies a rehearing or fails, within thirty 
(30) days after an Application for Rehearing is filed, to 
act upon it. 

As shown above, Petitioner duly filed, on March 17, 1947, 
its Application for Rehearing and Stay of said orders of 
February 13, 1947. This Application was not acted on by 
the Commission. This Petition for Review is being filed 
within sixty (60) days after April 16, 1947. 

A-7 III. The Points Upon "Which Petitioner 

Intends to Rely. 

For the reasons hereinafter stated and also set out in 
Petitioner’s said Application for Rehearing, the Commis¬ 
sion’s said order dated February 13, 1947, styled “Find¬ 
ings and Order Issuing Certificate of Public Convenience 
and Necessity” is unlawful and contrary to the provisions 
of the Natural Gas Act and if enforced will unlawfully 
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place Petitioner under the jurisdiction, regulation, super¬ 
vision and control of the Federal Power Commission, thus 
operating to require of Petitioner unnecessary compliance 
with the regulations of the Commission and depriving it 
of its property without due process of law. Such order 
should therefore be set aside for each and all of the fol¬ 
lowing reasons: 


A. 

As alluded to in point 3 of Petitioner’s Motion for Re¬ 
hearing and Stay and as fully shown in the record of this 
proceeding, the Commission was without jurisdiction to 
enter the order here complained of because the issue pre¬ 
sented by Petitioner’s request for Certificate of Public Con¬ 
venience and Necessity filed on February 11, 1942, was 
adjudicated and disposed of in connection with the hearing 
on Petitioner’s Application for Permit to Export Gas 
(Docket No. G-228). 


B. 

The Commission erred in entering said order styled 
“Order Denying Request to Withdraw Application and 
Denying Petition to Reopen Proceedings” and, concur¬ 
rently therewith entering its order styled “Findings and 
Order Issuing Certificate of Public Convenience and 
Necessity” in that theretofore and on February 6, 1947, 
Petitioner had appeared before the Commission and with¬ 
drawn the Application for a Certificate of Public 
A-S Convenience and Necessity previously filed by it 
under date of February 11, 1942, which application 
was the sole basis for said proceeding. 

C. 

The Commission erred in continuing to assert jurisdic¬ 
tion in said proceeding subsequent to Petitioner’s having 
on February 6, 1947, withdrawn its Application for a Cer- 



tificate of Public Convenience and Necessity upon which 
said proceeding was predicated. 

D. 

The Commission erred in entering Order herein under 
date of February 13, 1947, denying Petitioner’s Petition to 
reopen proceeding filed herein on February 7,1947, in that, 
as set forth in the said Petition, good and proper grounds 
existed requiring the reopening of the proceeding in order 
that Petitioner might have an opportunity to be heard. 

E. 

The Commission erred in entering its order of February 
13, 1947, whereby it found and declared that Petitioner is 
engaged in the “transportation of natural gas in interstate 
commerce” within the meaning of that term as used in the 
Natural Gas Act, and is a “Natural Gas Company” within 
the meaning of the Act. 


The Commission erred in holding that Petitioner, by 
virtue of its operations as described in said order of Feb¬ 
ruary 13, 1947, consisting of transportation of natural gas 
wholly produced within and by means of facilities w T holly 
located within the State of Texas and selling same at a 
point in Texas to American Smelting and Refining 
A-9 Company for transportation by that company to 
and consumption by that company at its zinc smelter 
at La Rosita, Mexico, is thereby engaged in the “trans¬ 
portation of natural gas in interstate commerce” within 
the meaning of that term as used in the Natural Gas Act. 

G. 

The Commission erred in entering its said order of Feb¬ 
ruary 13, 1947, finding and determining that Petitioner’s 
facilities described in said order are used for the trans- 
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portation of natural gas in interstate commerce within the 
meaning of the Natural Gas Act subject to the jurisdiction 
of the Commission. 


H. 

The Commission erred in entering its said order of Feb¬ 
ruary 13, 1947, finding and determining that Petitioner, 
in the operation of its said facilities as described in said 
order is subject to the requirements of Subsections (c) and 
(e) of Section 7 of the Natural Gas Act as amended. 

L 

The Commission erred in entering its said order of Feb¬ 
ruary 13, 1947, finding and determining that Petitioner is 
a “Natural Gas Company” within the meaning of the 
Natural Gas Act and in thereby undertaking to impose 
upon Petitioner, both in the absence of an Application and 
a proper hearing, the requirement that it comply with 
various and sundry mandatory obligations and require¬ 
ments under existing statutes, rulings and regulations of 
the Commission affecting all such natural gas companies. 

IV. 

A-10 Relief Prayed. 

Wherefore, Petitioner prays that a copy of this Petition 
be forthwith served upon some member of the respondent, 
Federal Power Commission pursuant to Section 19(d) of 
the Natural Gas Act, that respondent be required, in con¬ 
formity with said Act, to certify and file with the Court a 
transcript of the record upon which the order now sought 
to be reviewed was entered, that this Court review said 
proceedings and that said order of February 13, 1947, 
styled “Findings and Order Issuing Certificate of Public 
Convenience and Necessity” be vacated and set aside, that 
this Court enter its order herein staying the effectiveness 
of said order, pending final determination of this Court of 
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tlio matters herein presented, and that this Court enter 
herein such other orders as to it may seem just. 

Respectfully submitted, 

/s/ John C. Dawson 
John C. Dawson 
Chronicle Building, 

Houston 2, Texas 

/s/ J. Ross Gamble 
J. Ross Gamble 
719 15th Street, N. W., 
Washington 5, D. C. 

Attorneys for Petitioner 
Border Pipe Line Company 

A-ll Exhibit “A.” 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Nelson Lee Smith, Chairman; 
Claude L. Draper, Leland Olds and Harrington Wimberly. 

February 13, 1947 

Docket No. G-234. 

In the Matter of 
Border Pipe Line Company 

ORDER DENYING REQUEST TO WITHDRAW 
APPLICATION AND DENYING PETITION TO 
REOPEN PROCEEDING. 

It appears to the Commission that: 

(a) At the hearing held and concluded in this proceeding 
on January 27, 1947, upon the application of Border Pipe 
Line Company (“Applicant”) for a certificate of public 
convenience and necessity, no appearance was made by 
Applicant. 

(b) Thereafter, on February G, 1947, Applicant filed a 
document designated “Withdrawal of Application,” in 
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which it prayed that this matter be dropped from the docket 
of the Commission. 

(c) On February 7, 1947, Applicant filed a document 
designated “Petition to Keopen Proceeding,” whereby it 
moved the Commission to reopen this matter and reset the 
same for further hearing in the event that its “with¬ 
drawal” is “for any reason ineffective.” 

(d) Subsequent to the filing, on February 2, 1942, of its 
application for a certificate of convenience and necessity, 
Applicant proceeded to construct the facilities for which 
the authorization of such certificate was sought, and is now 
operating the same. Said facilities are described in the 
Findings and Order Issuing Certificate of Public Conven¬ 
ience and Necessity herein, adopted this day, which findings 
and order are made a part hereof by reference. 

(e) In its petition to reopen the proceeding, Applicant 
makes no showing of due diligence excusing its failure to 
appear and participate in the hearing, and recites no facts 
justifying a reopening of the hearing. 

The Commission finds that: 

Good cause exists for denying Applicant’s request to 
withdraw its application and that the matter be dropped 
from the Commission’s docket, and for denying its peti¬ 
tion to reopen the proceeding. 

A-12 The Commission, therefore, orders that: 

(A) Applicant’s request for the withdrawal of its 
application and for the dropping of the matter from the 
Commission’s docket be and the same is hereby denied. 

(B) Applicant’s petition to reopen the proceeding be 
and the same is hereby denied. 

By the Commission. Commissioner Draper dissenting. 

/s/ Leon M. Fuquay 
Leon M. Fuquay, 

Secretary. 

Date of Issuance: February 14, 1947. 
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A-13 Exhibit “B ” 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Nelson Lee Smith, Chairman; 
Claude L. Draper, Leland Olds, and Harrington Wimberly. 

February 13, 1947 

Docket No. G-234. 

In the Matter of 
Border Pine Line Company 

FINDINGS AND ORDER ISSUING CERTIFICATE 

OF PUBLIC CONVENIENCE AND NECESSITY. 

This is a proceeding under Section 7 of the Natural Gas 
Act, as amended, upon the application of Border Pipe Line 
Company (“Applicant”)? filed on February 11, 1942, for 
a certificate of public convenience and necessity author¬ 
izing Applicant to construct and operate certain facilities 
in the State of Texas, particularly described as follows: 

(i) A 1,100 H. P. compressor station at a point in the 
northwesterly portion of Jim Hogg County, Texas. 

(ii) An 8-5/8 inch pipeline, approximately 38 miles in 
length, extending from such compressor station in a north¬ 
westerly direction to a point at or near the easterly bank 
of the Rio Grande River approximately seven miles south 
of Laredo, Texas, and attendant metering and regulating 
equipment. 

Prior to the filing of such application, Applicant, on 
February 2, 1942, filed an application pursuant to Section 
3 of the Natural Gas Act (Docket No. G-228) for an order 
authorizing it to export natural gas from the United States 
to Mexico by means of the above-described facilities. Appli¬ 
cant proposed that the gas to be exported would be pro¬ 
duced in the San Salvador Field, Hidalgo County, Texas, 
and would be transported by means of facilities of Rio 
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Grande Valley Gas Company to the aforementioned com¬ 
pressor station in Jim Hogg County, whence Applicant 
would transport the gas to the aforementioned point, south 
of Laredo, Texas, at or near the easterly bank of the Rio 
Grande River. There, Applicant would sell the same to 
American Smelting and Refining Company (“American 
Company”) for transportation to, and consumption at, a 
zinc smelter of American Company in La Rosita, Mexico. 

On February 26, and June 17, 1942, respectively, Appli¬ 
cant and American Company filed applications for Presi¬ 
dential Permits, pursuant to Executive Order No. 8202, for 
the construction, operation, maintenance and connection, 
at the international boundary of the United States, 
A-14 and at the aforementioned location approximately 
seven miles south of Laredo, Texas, of facilities for 
the exportation of natural gas to Mexico (Docket No. G- 
228). On September 14, 1942, American Company filed an 
application (Docket No. G-22S) in which it joined in the 
application of Border Pipe Line Company for an order 
authorizing the exportation of natural gas. 

On October 10, 1942, the Commission issued an order in 
Docket No. G-22S which, as modified by a supplemental 
order of November 4, 1942, authorized Applicant and 
American Company to export natural gas from the United 
States to Mexico for a period of 10 years from October 10, 
1942, upon certain conditions therein specified. Presi¬ 
dential Permits, approved by the President on September 
29, 1942, were in due course issued to Applicant and Amer¬ 
ican Company, authorizing the construction, operation, 
maintenance and connection, at the border of the United 
States, of the proposed facilities to be there located. 

Thereafter, Applicant proceeded to construct its pro¬ 
posed facilities above-described, which included the facili¬ 
ties authorized under the Presidential Permit issued to it. 
In June 1943, Applicant commenced, and has since con¬ 
tinued, to operate the same in the manner and for the pur¬ 
poses proposed by it, as above referred to. 
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On November 8, 1945, the Secretary of the Commission 
addressed a letter to Applicant, notifying said company 
that on December 12, 1945, oral argument would be had 
before the Commission at Washington, D. C., In the Matter 
of Reynosa Pipe Line Company, Docket Nos. G-594, G-595 
and G-596, respecting the question whether a company 
which is engaged in the transportation of natural gas from 
the United States to a foreign country is a “natural-gas 
company” within the meaning of the Natural Gas Act, and 
subject to the provisions of Section 7 thereof, as amended; 
and inviting Border Pipe Line Company to participate in 
such oral argument. Argument before the Commission 
upon the stated question was had at the time and place 
fixed, Border Pipe Line Company not participating 
therein. On June 6, 1946, in Docket No. G-595, the Com¬ 
mission rendered Opinion No. 135, in which it held that a 
company is required to obtain a certificate of public con¬ 
venience and necessity pursuant to Section 7 of the Act, 
as amended, authorizing the construction and operation, 
within the boundaries of a single State, of facilities for 
the transportation of natural gas for public consumption 
in a foreign country. On December 17, 1946, in accordance 
with such opinion, the Commission entered an order 
whereby it found that Reynosa Pipe Line Company would 
be a “natural-gas company” within the meaning of that 
term as used in the Natural Gas Act upon engaging in the 
transportation and sale of natural gas for public consump¬ 
tion in Mexico by means of facilities which that company 
proposed to construct from a point within Texas to the 
international boundary between the United States and 
Mexico, and whereby the Commission issued a certificate 
of public convenience and necessity to Reynosa Pipe Line 
Company authorizing the construction and operation of 
such facilities (Docket No. G-748). 

A-15 Pursuant to due notice, this proceeding, Docket 
No. G-234, came on for public hearing on January 
27, 1947, at Washington, D. C. Evidence both oral and 
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documentary was introduced. No protests to the applica¬ 
tion have been received. 

The order of the Commission in Docket No. G-228 
adopted on October 10, 1942, as modified by the order of 
November 4, 1942, authorizing the exportation of natural 
gas by Applicant and American Company from the United 
States to Mexico, is made a part hereof by reference. 

The operation of the above-described facilities by Appli¬ 
cant is and will be required in order to effect the exporta¬ 
tion of natural gas authorized by said order of October 10, 
1942, as modified. No “natural-gas company” within the 
meaning of the Natural Gas Act, other than Applicant, is 
now supplying natural gas to American Company. 

The Commission, having considered the application and 
the record herein, further finds that: 

(1) Applicant is a Delaware corpoartion with its prin¬ 
cipal legal office at Wilmington, Delaware, and its oper¬ 
ating office at Houston, Texas. Applicant, by virtue of its 
operations above referred to, is engaged in the transpor¬ 
tation of natural gas in interstate commerce within the 
meaning of that term as used in the Natural Gas Act, and, 
is a “natural-gas company” within the meaning of the Act. 

(2) The facilities of Applicant above-described are used 
for the transportation of natural gas in interstate com¬ 
merce within the meaning of the Natural Gas Act, subject 
to the jurisdiction of the Commission, and the operation 
thereof by Applicant is subject to the requirements of sub¬ 
sections (c) and (e) of Section 7 of the Natural Gas Act, 
as amended. 

(3) Applicant’s gas supply is adequate to meet the re¬ 
quirements of the service rendered, and to be rendered, by 
means of such facilities. 

(4) Applicant is financially able to operate such facilities. 

(5) Applicant is able and willing properly to do the acts 
and to perform the service proposed, and to conform to the 
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provisions of the Natural Gas Act, as amended, and the 
requirements, rules and regulations of the Commission 
thereunder. 

(6) The operation of the facilities by Applicant is re¬ 
quired by the public convenience and necessity, and a certi¬ 
ficate therefor should be issued as hereinafter ordered and 
conditioned. 

A-16 The Commission, therefore, orders that: 

(A) A certificate of public convenience and 
necessity be and the same is hereby issued to Applicant 
authorizing it to operate its facilities hereinbefore de¬ 
scribed, for the transportation, of natural gas, subject to 
the jurisdiction of the Commission, upon the terms and 
conditions of this order. 

(B) This certificate is not transferable and shall be 
effective only so long as Applicant continues the operations 
hereby authorized in accordance with the provisions of the 
Natural Gas Act, as amended, and any pertinent rules, 
regulations, or orders heretofore or hereafter issued by 
the Commission. 

By the Commission. Commissioner Draper dissenting. 

/s/ Leon M. Fuquay 
Leon M. Fuquay, 

Secretary . 

Date of Issuance: February 14, 1947. 

********** 



IS 


TRANSCRIPT OF HEARING. 

3 Before the Federal Power Commission. 

Docket No. G-234. 

In the Matter of 
Border Pipe Line Company. 

Hearing Room, 

Federal Power Commission, 
Hurley-Wright Building, 

18th & Pennsylvania Avenues, N. W., 
Washington, D. C., 

Monday, January 27th, 1947. 

The above-entitled matter came on for hearing pursuant 
to notice, at 9:45 a. m., before Maximilian G. Baron, Trial 
Examiner. 

Appearances: Howell Purdue, for the Staff of the Fed¬ 
eral Power Commission. 

4 Trial Examiner: The hearing in the matter of 
Border Pipe Line Company, Docket No. G-234, will 

please come to order. 

This hearing is being held pursuant to due notice under 
the Commission’s rules and regulations of practice and 
procedure as shown by the official records in the office of 
the Secretary and the certification of such notice by the 
Secretary of the Commission on January 16, 1947, and 
being held on an application filed on February 11, 1942, by 
the applicant, Border Pipe Line Company, requesting a 
certificate of public convenience and necessity pursuant 
to Section 7 of the Natural Gas Act, as amended, authoriz¬ 
ing it to construct and operate certain facilities in the 
State of Texas as described in its application, and pursuant 
to the Commission’s order of January 10, 1947, setting the 
application for hearing and fixing the day, time and place 
for such hearing, and the Commission’s order of January 
20, 1947, designating Maximilian G. Baron as Trial Exam¬ 
iner to preside in the hearing on the application. 
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At this time, gentlemen, we will note the appearances of 
the parties for the record. 

.Mr. Purdue: Howell Purdue for the Commission Staff. 

Trial Examiner: The order setting the case down for 
hearing provides for the participation of any State Com¬ 
mission which might desire to participate under the rules 
of practice. 

Are there any parties here representing any reg- 
5 ulatory Commission? 

(No response). 

Trial Examiner: Hearing no response I take it there are 
none. 

Are there any other parties present desiring to enter 
their appearances at this hearing? 

(No response). 

Trial Examiner: Hearing no response I take it that 
there are none. 

Has Staff’s counsel any evidence he desires to offer in 
this matter? 

Mr. Purdue: Mr. Examiner, respecting the matter of 
appearances, I desire to state that on January 13, 1947 the 
applicant, Border Pipe Line Company, was notified by 
letter from the Secretary of this Commission that upon our 
Staff analysis and review of the application in this matter 
it appeared that sufficient information had been submitted 
to justify an abridged hearing procedure, and that in the 
absence of the filing of any protest opposing the applica¬ 
tion it was not considered necessary for the applicant to 
be represented formally at this hearing unless it desired to 
appear to offer additional factual data other than that con¬ 
tained in its application and supporting material filed with 
the Commission. 

Shall I proceed to recite the notice which has been 
G given respecting the application and hearing, Judge? 

Trial Examiner: I think that is unnecessary in 
view of the Secretary’s certification of due notice. 

Mr. Purdue: All right. 
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Trial Examiner: Has Commission Staff’s counsel any 
evidence he desires to offer in this matter? 

Mr. Purdue: One thing before that, though it may be 
unnecessary. I do wish to say that I have examined the 
official files and docket records of the Commission and have 
determined that to this date and time no protests or peti¬ 
tions to intervene in opposition to the granting of the appli¬ 
cation have been filed with or received by the Commission. 

Respecting the matter of evidence, at the outset I desire 
to offer in evidence by reference the following material: 

An application filed by Border Pipe Line Company on 
February 2,1942, in Docket No. G-228, for an order author¬ 
izing it to export natural gas from the United States to 
Mexico pursuant to Section 3 of the Natural Gas Act. 

Secondly, an application filed by Border Pipe Line Com¬ 
pany in the same matter on February 26, 1942, seeking a 
Presidential permit pursuant to Executive Order No. 8202 
for the construction, operation, maintenance and connection 
at the International Boundary of facilities for the Expor¬ 
tation of natural gas to Mexico. 

Third, an application filed— 

7 Trial Examiner: Suppose we designate the first 

item as Item “A”, that is the application filed in 
G-228; and as Item “B” the application pursuant to the 
Executive order 8202? 

Mr. Purdue: Yes, sir, filed in the same docket matter, 
G-228. 

Item “C”, an application filed on June 17, 1942, in the 
same Docket matter, G-228, by American Smelting and Re¬ 
fining Company for a Presidential permit pursuant to said 
Executive Order for the construction, operation, mainten¬ 
ance and connection at the International Boundary of facil¬ 
ities for the Exportation of natural gas to Mexico. 

Item “D”, an application filed in the same Docket matter 
on September 14,1942, by American Smelting and Refining 
Company for an order pursuant to Section 3 of the Act, 
authorizing the exportation of natural gas. 
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In connection with the applications I am offering the 
applications proper and any and all exhibits filed as a part 
thereof. 

Item “E” the transcript of a hearing had in Docket No. 
G-228 upon the application of Border Pipe Line Company 
pursuant to Section 3, which hearing was held on April 6 
and 7, 1942—also the exhibits introduced at such hearing. 

Trial Examiner: Eight there, Mr. Purdue, you say you 
offer the transcript of the hearing had in Docket 
S No. G-228. What portion of that Docket number? 

Mr. Purdue: All of it, Mr. Examiner. 

Trial Examiner: What portion of the transcript? 

Mr. Purdue: All of the transcript, Mr. Examiner. It is 
not lengthy, and I think by and large it is all material to 
this proceeding. That was upon the application pursuant 
to the Section 3, and all, if not substantially all, of such 
evidence is material, we feel, on a Section 7 application. 

Trial Examiner: How extensive is that transcript? 

Mr. Purdue: It is not lengthy, Judge. It was a hearing 
which lasted two days and goes into the sources of supply, 
the cost, and all that sort of thing. 

Trial Examiner; And the purpose of its introduction 
here is what? 

Mr. Purdue: The purpose of its introduction here is to 
establish the facts warranting authorization under Section 
7 for these facilities. 

Trial Examiner: All right. 

Mr. Purdue: Next numbered Item “F”, is the incorpo¬ 
ration by reference of the copy of a letter contained in the 
correspondence file in this matter, Docket No. G-234, dated 
November 8,1945, to Border Pipe Line Company, from the 
Secretary of the Commission, notifying the Company that 
on December 12, 1945, oral argument would be had before 
the Commission at Washington, D. C., in the matter 
9 of Reynosa Pipe Line Company, Docket Nos. G-594, 
G-595, and G-596, respecting the question of whether 
a company which is engaged in the transportation of nat- 
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ural gas from the United States to a foreign country is a 
natural gas company within the meaning of the Natural 
Gas Act and subject to the provisions of Section 7 thereof 
as amended, and inviting Border Pipe Line Company to 
participate in such oral argument. 

The next numbered Item, “G”, are the records of the 
Commission in the matter of Keynosa Pipe Line Company, 
having the docket numbers heretofore stated, showing that 
argument was had at the time and place fixed and that 
Border Pipe Line Company did not participate in such 
argument. 

The purpose of that offer, Judge, is to show that Border 
Pine Line Company has not contested the jurisdiction of 
this Commission in this matter, that is the jurisdiction 
under Section 7, and apparently acquiesces in that juris¬ 
diction and takes that view of the law. As a matter of fact, 
even when they filed their application under Section 7 they 
did not challenge the Commission’s jurisdiction to issue 
this certificate. 

Trial Examiner: May I ask this: In spite of the fact that 
the applicant may acquiesce in the jurisdiction of the Com¬ 
mission and has not contested jurisdiction at any time, 
could the applicant, by reason thereof, confer jurisdiction 
on the Commission if the Commission didn’t have it? 
10 Mr. Purdue: Certainly not if the Commission did 
not in fact have jurisdiction, but it goes to show 
that at least we do have jurisdiction, and it always has 
been the view of the Commission staff that the Commission 
has jurisdiction in a case such as this. I think it is cer¬ 
tainly a factor to be considered. 

Trial Examiner: Wouldn’t the record require some 
showing, some evidentiary showing, that would bring the 
applicant within the jurisdiction of the act and therefore 
under the jurisdiction of the Commission? 

Mr. Purdue: That is shown, Mr. Examiner, by the mate¬ 
rial which has just been offered for incorporation in this 
record by reference. 



23 


Trial Examiner: Will the transcript of the evidence of 
the hearing had in Docket Number G-22S on the application 
of the Border Pipe Line Company, held pursuant to Sec¬ 
tion 3, disclose any evidence of the jurisdictional facts? 

Mr. Purdue: Yes, Mr. Examiner, as well as their appli¬ 
cations themselves, as well as the company’s applications 
themselves which have been incorporated by reference. 

Trial Examiner: Then you are not relying on the mere 
acquiescence of the applicant to submit to the jurisdiction 
of the Commission? 

Mr. Purdue: No, Your Honor. 

11 Trial Examiner: All right. Thank you. 

Mr. Purdue: Next, I desire to offer in evidence the 
application in the instant proceeding, Docket Number 
G-234. That will be Item “ H ”. 

I think that completes my offer, Mr. Examiner. 

Trial Examiner: Were there any exhibits attached to 
Item ‘‘II”, the application in this instant proceeding? 

Mr. Purdue: No, Mr. Examiner. It was a very brief 
application. The pertinent exhibits are contained in the 
prior companion application in Docket Number G-228 filed 
by the company. 

Trial Examiner: Thank you. 

Mr. Purdue: That is all the evidence I have to offer. 

Trial Examiner: Are there any objections to the evi¬ 
dences offered by Commission’s staff counsel? 

(No response.) 

Trial Examiner: Hearing none, the matters indicated will 
be received in evidence by reference to the files of the Com¬ 
mission. 


(Whereupon, the documents referred to were identified 
and received in evidence by reference to the files of the 
Commission as Exhibits “A” to “II” inclusively.) 

Trial Examiner: In accordance with the spirit of the 
Commission’s rules of practice and regulations promul¬ 
gated in accordance with the Natural Gas Act, as amended, 
and keeping with a practice of having briefs and 
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12 arguments presented, and proposed findings, has 
counsel any findings of fact and conclusions of law 

which he feels the record warrants? 

Mr. Purdue: Yes, Mr. Examiner. I desire to submit to 
you a document containing proposed findings and conclu¬ 
sions of law which we believe are amply warranted by the 
evidence. 

Trial Examiner: Thank you. 

Mr. Purdue: Mr. Examiner, there is one item of proof 
which 1 overlooked which I wish to offer with Your Honor’s 
permission. That is evidence to show that the facilities 
which were the subject matter of the proceeding in Docket 
Number G-22S and of the instant proceeding have been 
constructed subsequent to the order of the Commission 
authorizing the exportation pursuant to Section 3. That is 
shown by certain reports filed by the company in Docket 
Number G-22S as follows: A statement of natural gas ex¬ 
ported to the Republic of Mexico, dated January 31, 1944, 
and filed by Border Pipe Line Company on February 7, 
1944. That was a statement covering the year 1943. 

Trial Examiner: Is there anything further you wash to 
add to this item, Item “I”? 

Mr. Purdue: Yes. A statement by Border Pipe Line 
Company— 

13 Trial Examiner: Is that another item? 

Mr. Purdue: Yes, it is. 

Trial Examiner: Let’s keep them in order and separate 
them for the record so it will be understood. 

The last offered document was report of the applicant 
dated January 31,1944, filed February 7, 1944 for the year 
1943. Is that right? 

Mr. Purdue: That is right. 

Trial Examiner: That will be designated as Item “I.” 

(’Whereupon, the document referred to was identified 
and received in evidence by reference to the files of the 
Commission as Exhibit “I.”) 

Trial Examiner: What is the next item? 
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Mr. Purdue: Item “J.” A statement by Border Pipe 
Line Company dated January 20, 1945, relative to Natural 
Gas exported to the Republic of Mexico during the year 
1944 and filed on January 25, 1945. 

Lastly, Item “K”, a statement by Border Pipe Line 
Company, dated January 26, 1946, respecting natural gas 
exported to Mexico during the year 1945 and filed on 
January 29, 1946. 

! believe that completes my offer of evidence. 

Trial Examiner: The items referred to by Commission’s 
staff counsel as Items “J” and “K” will be admitted in 
evidence by reference if there are no objections. 

14 Hearing none they will stand admitted. 

(Whereupon, the documents referred to were 
identified and received in evidence by reference to the files 
of the Commission as Exhibits “ J” and ‘K”.) 

Trial Examiner: Anything further? 

(No response.) 

Trial Examiner: Has Commission’s staff counsel any¬ 
thing further in the way of evidence or other matters he 
desires to present in this hearing? 

Mr. Purdue: Nothing further, Mr. Examiner. 

Trial Examiner: I take it this concludes your presenta¬ 
tion of the matter? 

Mr. Purdue: Yes. 

Trial Examiner: The hearing will stand concluded and 
adjourned sine die. 

*#*•**••*» 
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EXHIBIT A. 

16 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Docket No. G-228 

In the Matter of Border Pipe Line Company (Delaware) 

Applicant. 

Application for Permit to Export Gas to Rosita, Mexico. 

1 . 

The legal name of the Applicant is Border Pipe Line 
Company. 

2 . 


Correspondence in regard to the Applicant should be ad¬ 
dressed to Paul Kayser, President, Tenth Floor, Chronicle 
Building, Houston, Texas. 

3. 

The Applicant is a corporation duly organized under the 
laws of the State of Delaware with its principal legal office 
located in Wilmington, Delaware and its operating office 
located at 1026 Chronicle Building, Houston, Texas. Ap¬ 
plicant has a permit to do business in the State of Texas. 

17 4. 

Applicant proposes to export gas from the San Salvador 
Field approximately 12 miles north of the Town of Edin¬ 
burg in Hidalgo County, Texas. This field has reserves in 
the amount of 1,172,000,000,000 cubic feet of gas according 
to an estimate made in the report dated September 17, 1941 
by Brokaw, Dixon and McKee, Petroleum Geologists of 120 
Broadway, New York City, copy of which report is hereto 
attached and marked “Exhibit B”. 


5. 


Applicant proposes to export gas to Rosita, Mexico. Ap¬ 
plicant proposes to sell the gas to the American Smelting 
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and Refining Company at a point on the border between 
the United States and Mexico approximately 40 miles 
northwest of the City of Laredo from which point the 
American Smelting and Refining Company will transport 
said gas to its zinc smelter at Rosita in the State of Coa- 
liuila, Mexico where it will be used in furnaces employing 
the retort method of smelting zinc concentrates in making 
zinc spelter. This is a specialized use for natural gas as 
it is not practical to operate a furnace with the retort 
method except with the use of gas. At present gas manu¬ 
factured from coal and coke is being used in said furnaces. 
The rate to be charged the American Smelting and Refining 
Company at the border is 5^ per 1000 cubic feet for 
IS gas containing 1000 BTU per cubic foot. At present 
Applicant does not have any other customer and 
consequently charges no other rate than the one stated 
above. American Smelting and Refining Company agrees 
to take its gas requirements under this contract which are 
estimated to be 10,000,000 cubic feet of gas per day. 

6 . 

Applicant has obtained a project rating of A-3 from the 
Office of Production Management of the United States 
Government covering the materials to be used in construct¬ 
ing this line. The supplying of gas to the zinc smelter at 
Rosita will increase the production of zinc from said smelter 
approximately 2400 to 4800 tons per year and will release 
approximately 4000 tons of coke per month for use in the 
production of steel at Monterrey, Mexico. For these rea¬ 
sons it is necessary for National Defense. Ninety-eight 
per cent of the zinc produced in these mines passes under 
the control of the United States Metal Reserve Corpora¬ 
tion. The United States Government, through the Recon¬ 
struction Finance Corporation, has loaned large sums of 
money to the Monterrey Steel Company to increase the pro¬ 
duction of steel at Monterrey. It takes approximately one 
ton of coke to produce one ton of steel. There is no other 
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som’co in the Republic of Mexico from which coke can be 
drawn for this increased steel production except by 

19 the substitution of natural gas for the artificial gas 
in smelting zinc at Rosita. The coke that is now 

being used to make artificial gas will be released by the 
use of natural gas so that this coke may be supplied by the 
American Smelting and Refining Company to the Monter¬ 
rey Steel Company for the production of steel. If this coke 
is not released it will be necessary to construct coke ovens 
to produce the coke, which construction will take in excess 
of two years and consequently will be of little use in the 
Defense Program. 

7. 

In respect to the question of depletion of reserves of 
natural gas within the United States by the exportation of 
the gas as requested in this application Applicant wishes to 
call the Commission’s attention to the fact that the San 
Salvador Field from which it is proposed to export the gas 
covered by this application is located on the extreme south¬ 
west border of the United States. There is being with¬ 
drawn from this field and supplied to the Rio Grande Valley 
Gas Company for distribution to the lower Rio Grande 
Valley approximately 2,000,000,000 cubic feet of gas per 
year. The field is so located that it is practically impos¬ 
sible to market any of the gas to any other market in the 
United States leaving as the only logical market for this 
gas such consumption as it can find in the Republic of Mex¬ 
ico. All of the great reserves of natural gas in the 

20 United States are several hundred miles closer to 
the markets of the United States than is the San Sal¬ 
vador Field. There are other large reserves of gas situated 
in the Rio Grande Valley such as the La Blanca Field, the 
Union Sulphur Field, etc. It is estimated that Applicant 
will export approximately 3,000,000,000 cubic feet of gas 
per year if this application is granted. This quantity when 
taken in connection with the 2,000,000,000 cubic feet of gas 


29 


now being marketed from this field to the Rio Grande Val¬ 
ley Gas Company will make a total annual demand on these 
reserves of only approximately 5,000,000,000 cubic feet of 
gas a year. Calculated reserves on this basis are sufficient 
to last for over 230 years. 


8 . 

There is attached hereto, marked “Exhibit A” copy of 
the application before the Office of Production Manage¬ 
ment, upon which the rating of A-3 was granted, which 
Exhibit states the essential facts in respect to the project 
giving map thereof showing the point of crossing of the 
Rio Grande River and likewise showing the details of con¬ 
struction, size of pipe, etc. The geological report called 
for as “Exhibit B” attached to the application before the 
Office of Production Management is likewise attached here¬ 
to as “Exhibit B’\ It is proposed to use part of the 12% 
inch line of the Rio Grande Valley Gas Company 
21 extending from a point in Hidalgo County to a point 
in the northwest corner of Jim Hogg County, Texas 
and an agreement has been entered into with this Company 
for the use of said line. 

Applicant respectfully requests that the Commission set 
this matter down for an early hearing and that upon said 
hearing issue its order permitting the export of natural gas 
from Applicant herein across the border at the point indi¬ 
cated to be sold to the American Smelting and Refining 
Company as herein set forth and granting such other relief 
to which Applicant may be entitled. 

Respectfully submitted, 

Border Pipe Line Company 
B y (sgd) Paul Kayser 

President 

Before me, the undersigned authority, on this day per¬ 
sonally appeared Paul Kayser who upon oath states that 
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the facts stated in the above application are true and cor¬ 
rect to the best of his knowledge and belief. 


(Sgd) Paul Kayser 

Subscribed and sworn to before me this the 31st day of 
January, A. D. 1942. 

(Sgd) M. Leo Raedy 
Notary Public, 
Commission expires 

(Notarial Seal) September 2,1942 

**•••••♦*'« 


EXHIBIT B. 

52 Received Feb 26 1942 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Docket No. G-22S. 

In the Matter of Border Pipe Line Company (Delaware) 

Applicant. 

Application for Presidential Permit to Export Gas to La 
Rosita, Mexico, Required by Executive Order No. 8202. 

1 . 

(a) The legal name of the Applicant is Border Pipe Line 
Company. 

(b) Correspondence in regard to the Applicant should 
be addressed to Paul Kayser, President, Tenth Floor 
Chronicle Building, Houston, Texas. 

(c) Applicant is a corporation duly organized under the 
laws of the State of Delaware, with its principal legal office 
located in Wilmington, Delaware and its operating office 
located at 1026 Chronicle Building, Houston, Texas. Ap¬ 
plicant has a permit to do business in the State of Texas, 
and herewith submits as Exhibit A certified copies of the 
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articles of incorporation and by-laws, and its permit to do 
business in the State of Texas. The amount of its capital 
stock is $4,000.00. It has no preferred stock. All of its 
stock is owned by the Gulf States Oil Company. All of the 
officers and directors of Applicant and the officers, direc¬ 
tors and stockholders of Gulf States Oil Company, 

53 the parent company, are citizens of the United 
States. The Gulf States Oil Company is organized 

under the laws of the State of Delaware, with a permit to 
do business in the State of Texas. 

(d) No part of the Applicant’s transmission lines, prop¬ 
erty, stock, or securities are owned wholly or in part by 
any foreign government, directly or indirectly, nor does 
any foreign government directly or indirectly have any in¬ 
terest whatsoever in the stock of the company. Neither 
the Applicant or the parent company has any understand¬ 
ing of any kind or character with any foreign government. 

2 . 

There is herewith submitted, as Exhibit B, a general map 
on the scale of less than twenty miles to the inch, showing 
the physical location and giving a full description of the 
pipe line to be used to export gas. At the crossing of the 
international boundary on the Rio Grande River, approxi¬ 
mately seven miles south of Laredo, there will be located a 
meter station for the measurement of the gas, and a river 
crossing of the usual type, known as an underwater or sub¬ 
marine crossing, consisting of a header of 8" or 10" pipe 
to which will be connected three 6" lines of approximately 
1,000' in length, leading across the River and buried at an 
appropriate depth under the stream bed and tied into a 
similar header on the Mexican side of the river from 

54 which the main 8" line will lead thence to La Rosita. 
A sketch of this crossing is shown on the attached 


map. 
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3. 

Applicant has no contract with a foreign government but 
upon the issuance of this permit, proposes to enter into a 
contract with American Smelting and Refining Company, 
in substantially the form submitted herewith as Exhibit C. 
This contract provides for a rate of per one-million 
(1,000,000) B.T.TT.’s, delivered at the metering station on 
the American side of the boundary, approximately seven 
miles below Laredo. Applicant has no other contract for 
the sale of gas. 

4. 

Applicant has no license or permit issued by any foreign 
government, or any agent, in connection with exportation 
or importation of natural gas. Applicant has no predecessor 
in either title or interest. 

5. 

Applicant respectfully shows in connection with this ap¬ 
plication for Presidential Permit that the Office of Pro¬ 
duction Management has granted to Applicant a rating of 
A-3 for the construction of its pipe line, because of the fact 
that it is needed for the smelting of zinc at La Rosita 
55 and will increase zinc production from 5% to 10^ 
and likewise will release approximately 4,000 tons of 
coke per month for use in the making of steel at Monterrey. 
Applicant would further show that because of the character 
of the project, the O.P.M. submitted the project to the 
State Department for its approval prior to granting the 
above mentioned rating, and Applicant was informed that 
such approval was given. 

Applicant would further respectfully show to the Com¬ 
mission that Applicant is ready to proceed wdth this project 
and that the pipe and materials are ready, under the rating 
above mentioned, for delivery in the months of April and 
May, and Applicant respectfully requests that this appli¬ 
cation be set down for a hearing at as early a date as pos¬ 
sible and that an order be entered granting this permit as 
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soon as practicable consistent with the other duties of the 
Commission. 

Respectfully submitted, 

Border Pipe Line Company 
B y (sgd) Paul Kayser 

President 

Before me, the undersigned authority, on this day per¬ 
sonally appeared Paul Kayser who upon oath states that 
the facts stated in the above application are true and cor¬ 
rect to the best of his knowledge and belief. 

Paul Kayser 

Subscribed and sworn to before me this the 23rd day of 
February, 1942. 

Madge Wyser 
Notary Public, 

(Seal) Harris County, Texas 

#«•*•••*•« 

[Notation: Exhibit'C attached to Application for Presi¬ 
dential Permit of Border Pipe Line Company is the same 
as Exhibit G attached to Application of American Smelting 
and Refining Company, and is printed at pages 36 to 55.] 

103 EXHIBIT C. 

Received Jun 17 1942 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Docket No. G-22S. 

In the Matter of American Smelting and Refining Com¬ 
pany (New Jersey) Applicant. 

Application for Presidential Permit to Export Gas to La 
Rosita, Mexico, Required by Executive Order No. 8202. 

1 . 

(a) The legal name of the Applicant is American Smelt¬ 
ing and Refining Company. 
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(b) Correspondence in regard to this Application should 
be addressed to H. Y. Walker, Vice-President, 120 Broad¬ 
way, New York, N. Y. 

(c) Applicant is a corporation duly organized under the 
laws of the State of New Jersey, with its statutory office 
located at 15 Exchange Place, Jersey City, N. J., and its 
principal business office located at 120 Broadway, New 
York, N. Y. Attached hereto, as Exhibits A and B, respec¬ 
tively, are certified copies of its Certificate of Incorpora¬ 
tion, as Amended, and of its By-Laws. The authorized and 
issued capital stock of Applicant is as follows: 

Shares Shares 
Authorized Outstanding 

Preferred Stock (7% Cumulative 

Non-Redeemable) 500,000 500,000 

Common Stock without par value 4,000,000 2,131,669 

Applicant lias approximately 29,000 stockholders and both 
its Preferred and Common stocks are listed on the New 
York Stock Exchange. To the best of Applicant’s knowl¬ 
edge and belief, the great majority of such stockholders 
are citizens of the United States or American firms or 
corporations. There is attached hereto, as Exhibit C, a 
list of the officers and directors of Applicant. All 
104 such officers and directors are citizens of the United 
States. 

(d) Neither the Applicant nor any of its property is 
owned wholly or in part by any foreign government or 
directly or indirectly subventioned by any foreign govern¬ 
ment, nor has the Applicant any understanding for such 
ownership or by subvention from any foreign government. 

2 . 

There is attached hereto, as Exhibit D, a general map on 
the scale of less than twenty miles to the inch, showing the 
physical location and giving a full description of the pipe 
line to be used to export gas. At the crossing of the inter¬ 
national boundary on the Rio Grande River, approximately 
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seven miles south of Laredo, Texas, there will be located a 
meter station for the measurement of the gas, and a river 
crossing of the usual type, known as an underwater or sub¬ 
marine crossing, consisting of a header of 8" or 10" pipe 
to which will be connected three 6" lines of approximately 
1,000' in length, leading across the River and buried at an 
appropriate depth under the stream bed and tied into a 
similar header on the Mexican side of the River from which 
the main 8" line will lead thence to La Rosita, Coahuila, 
Mexico. Sketches of these crossings are attached hereto, 
as Exhibits E and F, respectively. 

3. 

Applicant has entered into a contract dated June 9, 1942, 
with Border Pipe Line Company, a Delaware corporation, 
for the purchase of the gas to be exported. A certified copy 
of such contract is attached hereto, as Exhibit G. Applicant 
has no other contract relating to the control or fixing the 
rates for the purchase, sale or transportation of the gas to 
be exported, but intends to enter into a contract with Mex¬ 
ican Zinc Company, S.A., and Compania Carbonifera de 
Sabinas, S.A., Mexican corporations, of which the 
105 entire capital stock is owned by Applicant, for the 
sale to such Mexican corporations of all gas pur¬ 
chased by Applicant under its said contract with Border 
Pipe Line Company, and Applicant’s sole purpose in enter¬ 
ing into said contract with Border Pipe Line Company is 
to secure a supply of natural gas for use by said Mexican 
Companies. 

4. 

Neither Applicant nor any predecessor has any license 
or permit granted by any foreign government or by any of 
its agencies in connection with the exportation or importa¬ 
tion of natural gas, but said Mexican Zinc Company, S.A., 
and Compania Carbonifera de Sabinas, S.A., have been 
granted a provisional permit by the Secretariat of National 
Economy of the Republic of Mexico for the construction 
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of a gas pipe line from the international boundary to the 
plants of said Mexican Companies at La Rosita, Coahuila, 
Mexico. A photostatic copy of said provisional permit, 
together with an English translation thereof, is attached 
hereto, as Exhibit H. 

5. 

Border Pipe Line Company has heretofore filed its Ap¬ 
plication for a Presidential Permit to export the gas in 
question and Applicant joins in that Application and re¬ 
spectfully asks that this Application be considered together 
with the Application of said Border Pipe Line Company. 

Respectfully submitted, 

American Smelting and Refining Company, 

By H. Y. Walker 
Vice-President 

106 Before me, the undersigned authority, on this day 
personally appeared H. Y. Walker, who, upon oath, 
states that the facts stated in the above Application are 
true and correct to the best of his knowledge and belief. 

H. Y. Walker 

Subscribed and sworn to before me this 10th dav of June, 
1942. 

Samuel Kalischer, Notary Public 
#**####*#* 

147 Exhibit G. 

[This Exhibit is the same as Exhibit C attached to Applica¬ 
tion of Border Pipe Line Company for Presidential Permit.] 

This Agreement made and entered into on the 9th day 
of June, 1942, by and between American Smelting and Re¬ 
fining Company, a corporation organized under the laws of 
the State of New Jersey, acting herein by and through its 
duly authorized officers, hereinafter called Buyer, and 
Border Pipe Line Company, a corporation organized under 
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the laws of the State of Delaware, with a permit to do busi¬ 
ness in Texas, acting herein by and through its duly author¬ 
ized officers, hereinafter called Seller. 

WITNESSETH 

Whereas, Mexican Zinc Company, S. A., a subsidiary of 
Buyer, owns and operates a zinc smelter at Nueva Rosita in 
the State of Coahuila, Republic of Mexico, using the retort 
process for the smelting of zinc, and desires to procure a 
supply of natural gas for such operations and other opera¬ 
tions at said point; and 

Whereas, Compania Carbonifera de Sabinas, S. A., a 
subsidiary of Buyer, owns and operates coal mines and 
coke ovens located adjacent to or near said zinc smelter, and 
may desire to procure a supply of natural gas to supplement 
byproduct gas produced by it for fuel for the power house 
boilers at said coal mines and coke ovens; and 

Whereas, Buyer contemplates building an 8%" outside 
diameter pipe line from said smelter at Rosita, approxi¬ 
mately 115 miles to a point approximately 5 miles south of 
the City of Laredo, Texas, on the American side of the 
border between the United States and Mexico to connect 
with line to be built by Seller as hereinafter described, to 
transport gas for its uses at Rosita; and 

Whereas, Seller represents that it holds a valid and sub¬ 
sisting contract, dated as of April 1, 1942, with Rio Grande 
Valley Gas Company, a Delaware corporation, which owns 
and operates a 12% inch pipe line from a point near the 
San Salvador Field, Hidalgo County, Texas, to its terminus 
in the north west comer of Jim Hogg County, Texas, under 
which Seller has the prior right for a period of ten years 
from the date on which gas is first delivered thereunder to 
purchase sufficient natural gas of the specifications herein¬ 
after stated to enable it to furnish Buyer with its re- 
148 quirements of gas up to a maximum of 12,000,000 
cubic feet per day, as hereinafter provided; and 
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Whereas, Seller represents that said Rio Grande 
Valley Gas Company holds a valid and subsisting contract, 
dated as of April 1, 1942, with Gulf States Oil Company, a 
Delaware corporation, which owns gas reserves in said 
San Salvador Field, under which said Rio Grande Valley 
Gas Company has the first and prior right for a period of 
ten years from the date on which gas is first delivered 
thereunder to purchase sufficient natural gas produced by 
said Gulf States Oil Company from its gas reserves in 
said San Salvador Field to enable said Rio Grande Valley 
Gas Company to supply Seller with sufficient natural gas 
of the specifications hereinafter stated to enable Seller to 
perform this contract; subject only to the rights of said Rio 
Grande Valley Gas Company under a contract, dated Oc¬ 
tober 1, 1941, to a prior right to not to exceed 20,000,000 
cubic feet of gas per day from said reserves; and 

Whereas, Rio Grande Valley Gas Company contemplates 
constructing approximately 14 miles of S%" outside di¬ 
ameter pipe line from said San Salvador Field to connect 
with its said 12% inch pipe line at a point near Edinburg, 
Texas, and Seller contemplates the construction of a com¬ 
pressor station at the terminus of said 12%" pipe line at a 
point in the northwest corner of Jim Hogg County, and 40 
miles of 8%" outside diameter pipe line from said point to 
connect with the line to be constructed by Buyer, as above 
described. 

Now, Therefore, in consideration of the mutual cove¬ 
nants and obligations herein contained and assumed bv 
each party, and in consideration of the premises and the 
sum of One ($1.00) Dollar and other good and valuable 
considerations each to the other in hand paid, receipt of 
which is hereby mutually acknowledged and confessed, the 
parties hereto have agreed and do agree as follows: 

Article 1. 

Section 1 : Extent and Obligation of Service: Seller 
agrees to construct or to cause Rio Grande Valley Gas Com- 
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pany to construct a line from the San Salvador Field 
149 in Hidalgo County, Texas, to a connection with its 
12%" pipe line at a point near Edinburg, Texas, said 
line to be of sufficient capacity to enable Seller to make de¬ 
liveries of gas as hereinafter provided. Seller further 
agrees to construct a compressor station at the terminus 
of said 12%" pipe line in the northwest corner of Jim ITogg 
County, Texas, consisting of two 400 H. P. units and one 
300 H. P. unit designed to discharge approximately 12,000,- 
000 cubic feet of gas per day at a discharge pressure of 600 
pounds per square inch when any two units are in operation. 
Seller agrees to construct an 8%" outside diameter pipe 
line from the discharge side of said compressor station in 
a northwesterly direction approximately forty miles to a 
point on the cast bank of the Rio Grande River approxi¬ 
mately five miles south of Laredo, Texas, to connect with 
the line to be built bv Buyer, as hereinafter described. 

7 

Buyer agrees to construct or cause its said subsidiaries to 
construct a line of approximately similar specifications from 
said point continuing substantially in a straight line to 
Nueva Rosita, State of Coahuila, Republic of Mexico, a 
distance of approximately 115 miles. 

Section 2: Obligation to Furnish Gas: For the term 
and in accordance with and subject to the terms, provisions, 
limitations and conditions contained in this contract, Seller 
agrees to furnish and deliver to Buyer natural gas of the 
specifications hereinafter stated to the extent of a maximum 
of 12,000,000 cubic feet of gas per day measured as herein¬ 
after provided. Seller understands that a zinc furnace op¬ 
erates on a cycle beginning between four and five o’clock in 
the morning, starting with a cutback period when gas con¬ 
sumption is reduced to meet the requirement of good furnace 
work. This cutback period will extend for from three to 
four hours after the start of a cycle when the point of 
minimum gas consumption is reached. After this cutback 
period the consumption of gas is gradually increased until 
a maximum flow is reached at between four and five o’clock 
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be installed by Seller if pipe line troubles develop) and 
other objectionable fluids and reasonably free from sand 
and other objectionable solids, and shall have a minimum 
“total heating value” of not less than 900 B. T. U.’s per 
standard cubic foot and a variation between the highest and 
lowest B. T. U. value of not more than 300 B. T. U.’s. In 
no event shall the variations between the highest and 
lowest B. T. IT. values of the gas delivered in any seven 
day period exceed 25 B. T. U.’s, except that in the event 
the Seller should install equipment for the removal of 
casing-head gasoline from the natural gas and notifies 
Buyer thirty (30) days in advance of the date when said 
equipment shall start to operate, then in that case 
152 for a period of fourteen (14) days effective seven 
(7) days before the date of starting up the new 
equipment the maximum permissable B. T. U. variation 
shall be increased from 25 B. T. U.’s to 40 B. T. U.’s. The 
average B. T. U. value of gas to be delivered hereunder 
shall be approximately 1025 B. T. U.’s per standard cubic 
foot. The “average” B. T. U. value of the gas shall be 
determined in the manner hereinafter provided for billing 
purposes. By the terms “total heating value” and “stan¬ 
dard cubic foot”, as herein used, is meant those terms 
as defined by the United States Bureau of Standards. 

The most accurate commercial method prescribed by 
the United States Bureau of Standards for determining the 
“total heating value” of natural gas fuel shall be followed 
in determining the B. T. U. value of the gas furnished here¬ 
under, and Seller shall install and use for said determina¬ 
tion a standard Thomas recording calorimeter. The 
weighted monthlv average B. T. U. value as determined bv 
this method and stated in B. T. U.’s per standard cubic foot 
of gas shall be used in calculations for billing purposes. 
Checks as to the accuracy of the recording calorimeter shall 
be made quarterly, using the services of the manufacturer 
of the calorimeter for this purpose should either party 
deem it advisable. Either party hereto may, by two days’ 
written notice to the other party, require that a test be 
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made of the equipment or any part of the equipment being 
used in the determination of the B. T. IT. value of gas fur¬ 
nished hereunder, which test shall be made in accordance 
with standard practice jointly by representatives of Seller 
and Buyer. 

If, upon any such test, Seller’s calorimeter is found to 
be not more than two (2) per cent high or low, previous 
readings of such calorimeter shall be considered correct in 
computing the B. T. U. value of gas delivered by Seller 
to Buyer, but such calorimeter shall be at once properly 
adjusted to record accurately. 

If, upon any such test, Seller's calorimeter shall be reg- 
stering in excess of 2% high or low, the B. T. U. value of the 
gas delivered during the period of indicated inaccuracy, 
but not for more than fifteen (15) days or the period 
elapsed since the last previous test, shall be decreased 
153 or increased, as the case may be, in an amount equal 
to half the amount of the inaccuracy and an appro¬ 
priate adjustment shall be made for the gas delivered during 
such period. 

During the time the calorimeter is out for repair or is 
being tested, or in the event of a sudden failure of the calo¬ 
rimeter to register accurately for any period, if it is not 
feasible to install another calorimeter, the B. T. U. value of 
the gas passed shall be estimated by agreement of parties 
hereto, until a new or repaired calorimeter is installed, and 
adjustment and settlement shall be made in the regular 
billing period on the basis of the value of B. T. IT. of the 
gas registered at like pressures and for like periods of time 
when the calorimeter was registering accurately. In no 
event shall the calorimeter remain out of service for a period 
of more than fifteen (15) days. It shall be optional for 
Buyer to install and operate its own check calorimeter. 
If Buyer exercises its right of installing and operating a 
check calorimeter, then in the event and only in the event 
of the failure of the calorimeter of the Seller to register ac¬ 
curately at any time (allowing for the variation above 
mentioned), the registration of the calorimeter of Buyer, 
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instead of the estimated B. T. U. of gas above provided for, 
shall be taken as the correct B. T. IT. of gas delivered to 
Buyer, provided the calorimeter of the Buyer is correct 
within the above variations, until such time as the calori¬ 
meter of the Seller shall be adjusted, repaired, or re¬ 
placed. The calorimeter of Buyer shall be tested and ad¬ 
justed during the period of its use in the same manner as is 
above provided for the testing and adjusting of Seller’s 
calorimeter and Seller shall be entitled to have access to 
such calorimeter at all reasonable times for that purpose. 

Section 7 : The point of Delivery of all gas to be delivered 
hereunder by Seller to Buyer shall be at discharge side 
of the orifice meter, to be installed by Seller on the east 
bank of the Rio Grande River where said line crosses said 
River. 

Section 8: Liability for Injuries and Damages: Seller 
assumes all responsibilities and liability for injuries and 
damages caused by property and equipment owned 
154 by it and/or gas furnished under this agreement up 
to the point of delivery as defined in Section 7 of 
this Article, unless it shall be shown that such injury and 
damage is a result of negligence of Buyer, or its agents 
acting within the scope of their employment. Similarly, 
Buyer assumes all responsibility and liability for injuries 
and damages caused by equipment owned by it and/or gas 
furnished under this agreement past the point of delivery 
as defined in Section 7 of this Article, unless it shall be 
shown that such injury or damage is a result of negligence 
of Seller or its agents acting within the scope of their 
employment. 

Section 9: Title to Gas: Seller represents and war¬ 
rants that it will have title to all gas delivered hereunder 
and will indemnifv Buyer and save it harmless from and 
against all suits, actions, debts, accounts, damages, costs, 
losses and expenses arising from or out of adverse claims 
of any and all persons to said gas or to royalties, taxes, 
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license fees or charges thereon which are applicable before 
title to such gas passes to Buyer. 

Article II. 

Section 1: Rate of Charge for Gas : The quantity and 
“total heating value” of gas delivered to Buyer hereunder 
since the last preceding determination thereof, or since the 
commencement of service hereunder, as the case may be, 
shall be determined oil or about the 25th day of each calen¬ 
dar month. Each period intervening between two con¬ 
secutive determinations and also the period intervening be¬ 
tween the date of commencement of sendee and the first 
determination and the period between the last determina¬ 
tion and the termination of service shall constitute a billing 
period as that term is used in this agreement. 

Buyer shall pay to Seller for gas taken by it under the 
terms of this contract and measured as hereinafter pro¬ 
vided during each billing period at the following rate: 
Five cents (5^) per 1,000,000 B. T. U.’s delivered and 
calculated as hereinafter provided. 

Section 2 : Billing: As soon as practicable after the 
25th day of each month, Seller shall render to Buyer a bill 
or bills for the amounts due for the billing period 
155 just ended under any and all provisions of this con¬ 
tract, and Buyer shall pay Seller the amount of each 
such bill on or before the 15th day from the date upon 
which the Buyer receives such bill. If it shall be found that 
any such bill is erroneous in any respect, Seller shall forth¬ 
with render to Buyer a supplemental bill for any additional 
amount due from, or a credit memorandum for any amount 
to be credited to, Buyer to correct such error. Buyer shall 
pay any such supplemental bill on or before the tenth day 
of the succeeding calendar month after receipt of such 
supplemental bill and shall be entitled to deduct the amount 
of any such credit memorandum from the next bill rendered 
by Seller hereunder or, in case the final bill hereunder 
shall have been paid, Seller shall refund to Buyer the 
amount of such credit memorandum in cash. 
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Section Interest on Defaulted Bills: Should 
Buyer fail to pay when due, in accordance with the terms 
hereof, any bill rendered hereunder, and such bill shall re¬ 
main unpaid for a period of ten (10) days after the due 
date thereof, Seller shall be entitled to receive and Buyer 
shall pay interest upon the amount of such bill at the rate of 
Six Per Cent (6%) per annum from date of default. If 
such failure to pay continues for sixty (60) days, Seller 
may suspend deliveries of gas hereunder, and the exercise 
of such right shall be in addition to any and all other rem¬ 
edies available to Seller. 

Article III. 

Section 1: Meters: All gas supplied, furnished and 
delivered by Seller to Buyer under the terms and provis¬ 
ions hereof shall be measured by orifice meter or meters of 
standard type to be furnished, installed, owned and main¬ 
tained by Seller but to be satisfactory to Buyer as to type 
and installation at delivery point above described on said 
Rio Grande River. A standard commercial grade recording 
thermometer shall be installed by Seller at point of meter¬ 
ing for recording the temperature of gas delivered. 

Charts shall be changed on meter daily at 12:00 noon of 
each day as near as practicable. 

156 Buyer may at its election, install meters of its 
own between the orifice meter of Seller and the 
point or points of use for the purpose of checking measure¬ 
ments of Seller’s meters. 

Section 2. Measurement: For the purpose of measure¬ 
ment and billing a standard cubic foot of gas shall be that 
quantity of gas saturated with water vapor occupying a 
cubic foot at a base pressure of fourteen and seven hundred 
thirty five thousandths (14.735) pounds per square inch 
absolute and at a base temperature of sixty (60) degrees 
Fahrenheit. 

The monthly arithmetical mean of the recorded tem¬ 
perature of the gas taken at the point of metering shall be 
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used for calculating the quantity of gas delivered. Tem¬ 
perature corrections shall be made for each one (1) de¬ 
gree Fahrenheit variation in temperature from the standard 
of sixty (60), degrees Fahrenheit, fractions in proportion. 

The daily arithmetical mean of the recorded specific 
gravity of the gas taken at the point of metering, by means 
of a recording gravitometer to be furnished by Seller and 
satisfactory to Buyer, shall be used for calculating the 
quantity of gas delivered during the same day. 

Orifice meter charts, recording changes in static and 
differential pressures through 24-hour periods, shall be 
used, and integrators, satisfactory to both parties, shall be 
used in computing such charts. All orifice coefficient com¬ 
putations, for determining the volumes of gas delivered, 
shall be made by using the most recent methods and co¬ 
efficients described and authorized for use by the American 
Gas Association at the time the gas computations are being 
made. 

Since the standard cubic foot as defined by the United 
States Bureau of Standards is the unit used for determining 
both the heating value and volume of gas delivered here¬ 
under the total B. T. U. content of the gas delivered in any 
period shall be determined by multiplying the volume of 
gas delivered in such period and as determined in this sec¬ 
tion by the B. T. U. content of the gas delivered during the 
same period and as determined in Section 6 of Article 1 
hereof, with proper correction for moisture contents. 

157 Section 3. Testing of Meters and Thermometers : 

All meters and thermometers in service shall be 
tested by the party owning the same at regular periods of 
approximately each fifteen (15) days and, insofar as con¬ 
venient and practicable, on corresponding days of each 
month. All tests shall be made in the presence of the other 
party’s representative, if such other party desires to be 
represented at such test. Either party may have a test of 
any meter or meters or thermometers made at any time 
upon giving two (2) days’ written notice to the other party. 
Anv meter installation bv Seller which is found on test to 







48 


register not more than 2 c /c fast or slow shall be deemed to 
be correct but such meter shall be adjusted to record ac¬ 
curately. In the event any meter upon test proves to be 
more than 2% fast or slow, adjustment shall be made for 
the gas delivered during the period that such meter was 
registering inaccurately, which period shall not in any event 
be deemed to exceed fifteen (15) days or to extend prior to 
the next preceding test, such adjustment to be made in the 
following manner: 

Where the meter shall be registering in excess of 2% fast 
or slow, the volume of gas shall be decreased or increased, 
respectively, in an amount equal to half the inaccurate 
registering in excess of 2 r /c. During the time any meter 
is out for repair or is being tested, or in the event of a 
sudden failure of anv meter to register accuratelv for anv 
period within the 2 c /c variation allowed herein, if it is not 
feasible to install another meter, the volume of the gas 
passed shall be estimated by agreement of parties hereto, 
until a new or repaired meter is installed, and adjustment 
and settlement shall be made in the regular billing period 
on the basis of the amount of gas registered at like pressure 
for like periods of time when the meter was registering ac¬ 
curately. In no event shall the meter remain out of service 
for a period of more than fifteen (15) days. If Buyer 
exercises its right of installing and operating check meters, 
then in the event and only in the event of the failure of the 
meters of Seller to register accurately at any time (allow¬ 
ing for the variation above mentioned), the registration of 
the meters of Buyer, instead of the estimated quantity of 
gas above provided for, shall be taken as the correct 
158 quantity of gas delivered to Buyer, provided the 
meters of the Buyer are correct within the above 
variations, until such time as the meter or meters of Seller 
shall be adjusted, repaired, or replaced. The meters of 
Buyer shall be tested and adjusted during the period of 
their use in the same manner as is above provided for the 
testing and adjusting of Seller’s meters, and Seller shall 
be entitled to have access to such meters at all reasonable 
times for that purpose. 
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Section 4 . Charts, Records, and Test Data : Each party 
hereto shall preserve for a period of five (5) years all test 
data, charts, and other records resulting from performance 
by it of the terms of this agreement. After Seller has 
completed its use of charts for billing purposes, and records, 
the Seller shall submit to Buyer charts, together with cal¬ 
culations therefrom, for inspection and verification by 
Buyer, subject to return by the Buyer within ten (10) days 
after receipt thereof. 

Article IV. 

Section 1 . New Taxes: The price set out above is based 
on the assumption that every tax on gas or on the produc¬ 
tion, severance, gathering, transportation, handling, sale 
or delivery of gas, or upon the right or privilege to produce, 
sever, gather, transport, handle, sell or deliver gas, in 
effect at the time of the execution of this agreement shall 
remain unchanged during the term hereof. The term ‘ 4 tax ’ ’ 
as used in this article shall mean any tax (other than ad 
valorem or income taxes), license, fee or charge levied, as¬ 
sessed or made by any governmental authority on the 
gas itself or on the act, right or privilege of the production, 
severance, gathering, transportation, handling, sale or de¬ 
livery of gas which is based on the volume or value of the 
gas in question. 

If the presently existing rate of any such tax now in effect 
be increased, or any new tax be imposed, Buyer shall reim¬ 
burse Seller for the increased amount paid by Seller on 
the gas delivered hereunder by virtue of such increase or 
new tax and similar reimbursements shall be made by 
Buyer to Seller for each additional increase in any tax 
now in effect, and for each subsequent increase in 
159 any new tax imposed after the date hereof, paid by 
Seller on the gas delivered hereunder; provided, 
however, that the aggregate amount of all taxes which 
Buyer is required to reimburse Seller in accordance with 
the provisions of this Article shall never in any billing 
period exceed an average of one cent (1^) per million 
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B. T. U.’s on the gas purchased by Buyer from Seller 
hereunder during such billing period; and further provided 
that in no event shall the Buyer ever pay more than six 
cents (6£) per million B. T. U.’s for gas delivered during 
any billing period. If the rate of any such tax be decreased, 
or if anv such tax be discontinued, Seller shall credit 
Buyer with the saving effected by Seller on the gas de¬ 
livered hereunder bv virtue of such decrease or discon- 

* 

tinuance. 

For the purpose of determining the reimbursement to be 

made bv Buyer to Seller, or the credit to be given bv Seller 

to Buyer hereunder in respect to taxes paid by Seller on 

the gas delivered hereunder, any tax paid by any sub- 

sidiarv or affiliate of Seller and anv tax which Seller 
* • 

under contractual obligation refunds to the person or com¬ 
pany paying same, shall be considered to have been paid 
by Seller. 

Article V. 

Section 1 . Force Majeure: In the event of either party 
hereto being rendered unable wholly or in part by force 
majeure to carry out its obligations under this contract 
other than to make payments of amounts due for gas actu¬ 
ally delivered hereunder, it is agreed that on such party 
giving notice and full particulars of such force majeure 
in writing or by telegraph to the other party as soon as 
possible after the occurrence of the cause relied on, then 
the obligations of the party giving such notice so far as 
they are affected by such force majeure shall be suspended 
during the continuance of any inability so caused but for no 
longer period, and such cause shall so far as possible be 
remedied with all reasonable dispatch. The term “force 
majeure” as employed herein shall mean acts of God, 
strikes, lockouts or other industrial disturbances, acts of 
the public enemy, wars, blockades, insurrections, riots, epi¬ 
demics, landslides, lightning, earthquakes, fires, storms, 
floods, washouts, arrests and restraint of rulers and people, 
acts of the government, failure or inability to obtain 
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160 labor or material by reason of priority regulations 
or orders of the government, civil disturbances, ex¬ 
plosions, breakage or accident to machinery or lines of pipe, 
freezing of wells, partial or entire failure of natural gas 
wells, shortage of zinc ores and concentrates, and any other 
causes, whether of the kind herein enumerated or otherwise, 
not within the control of the party claiming suspension and 
which by the exercise of due diligence such party is unable 
to overcome.- Any suspension of smpplv or taking of gas 
for reasons permitted by the terms of this Section shall not 
extend the term of this contract. 

Section 2. Cancellation : If either party shall fail to 
perform any of the covenants or obligations imposed upon 
it under and by virtue of this contract (except where such 
failure shall be excused under any of the x)rovisions of this 
contract), then in such event the other party may at its 
option terminate this contract by proceeding as follows: 
The party not in default shall cause a written notice to be 
served on the party in default, stating specifically the 
cause for terminating this contract and declaring it to be 
the intention of the party giving the notice to terminate 
the same; thereupon, the party in default shall have thirty 
(30) days after the service of the aforesaid notice in which 
to remedy or remove the cause or causes stated in the 
notice for terminating the contract, and if, within said 
period of thirty (30) days, the party in default does so 
remove or remedy said cause or causes, then such notice 
shall be withdrawn and this agreement shall continue in 
full force and effect. In case the party in default does not 
so remedv or remove said cause or causes within said 
period of thirty (30) days, then this agreement shall be¬ 
come null and void from and after the expiration of said 
period. Any cancellation of this agreement pursuant to the 
provisions hereof shall be without prejudice to the right of 
the party not in default, to collect any amounts then due 
it and without waiver of any other remedy to which the 
party not in default may be entitled for violation of this 
contract. 
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Section 3. Right of Cancellation for Rate Increase or 
Decrease: When and if any dulv constituted regulatory 
body having legal authority in such matters, so to act, 
during the term of this contract, issues a valid order 
161 increasing the rate which Buyer is required to pay 
to Seller for gas furnished to it hereunder, then in 
that event Buyer shall have the option to cancel this con¬ 
tract, such option to be exercised within ninety (90) days 
of the date such order becomes final. It is to be understood 
that failure of Buyer to exercise this option in the manner 
herein stipulated shall be construed as an acceptance of the 
rate or rates thus imposed by such a regulatory body, and 
the rate or rates thus imposed by such a regulatory bod}* 
shall continue in force and effect during the term of this 
contract, unless and until changed by other valid orders by 
such regulatory body, and in every such case Buyer shall 
have a similar option as herein granted. 

It is also understood that if any duly constituted regula¬ 
tor* body having authority in such matters to so act, during 
the term of this contract, should issue a valid order de¬ 
creasing the rate which Buyer is required to pay to Seller 
for gas furnished to it hereunder, Seller shall have the 
option to cancel this contract, such option to be exercised 
within ninety (90) days of the date such order becomes 
final. It is understood that the failure of Seller to exer¬ 
cise this option shall be construed as an acceptance of the 
rates thus imposed by such regulatory body, and the rates 
thus imposed shall continue in force and effect during the 
term of this contract, unless and until changed by other 
valid orders, and in every such case Seller shall have a 
similar option as granted above. 

The options granted to the respective parties hereinabove 
in this Section, if exercised, must be evidenced by written 
notices properly addressed to the proper parties. 

Seller will promptly advise Buyer in writing of any 
order of anv such regulatory bodv of which Seller shall 
have knowledge. 

Section 4. Notices: Any notice hereunder shall be 
deemed to be properly given if in writing and either mailed 
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by postpaid registered mail, addressed to the respective 
parties at the addresses stated below or such other address 
as they shall, respectively, hereafter designate in writing, 
or personally delivered at said addresses: 

162 American Smelting and Refining Company, 

120 Broadway, 

New York, N. Y. 

Border Pipe Line Company, 

Chronicle Building, 

Houston, Texas. 

Section 5. Modification: No modification, alteration or 
elimination of any of the terms, conditions or provisions 
of this contract shall be binding upon any of the parties 
hereto unless reduced to writing and signed by each of the 
parties hereto. 

Section 6. Assignment: This agreement, or any of the 
rights or benefits accruing herefrom, shall not be assigned 
by either party without the written consent of the other 
party, and any attempted assignment without the consent 
of the other party shall not be binding or effective, except 
that Buyer may assign or convey or mortgage or pledge 
this contract upon the conveyance, assignment, mortgage 
or pledge as a whole of its pipe line system and that Seller 
may assign or convey or mortgage or pledge this contract 
upon the assignment, conveyance, mortgage or pledge as a 
whole of its gas pipe line system owned or used in connec¬ 
tion with supplying the requirements of this contract, in¬ 
cluding the stock of any subsidiary owning and operating 
pipe lines in connection therewith; such assignment, con¬ 
veyance, mortgage or pledge by either party, however, shall 
not relieve it of the obligations imposed herein except that 
the assignment, conveyance, mortgage or pledge of this 
contract by either party to a trustee as security for debt 
shall not require the trustee to assume the obligations of 
this contract. 

Section 7. Execution in Counterparts: This contract 
may be executed in any number of counterparts, and each 
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of such executed counterparts shall be considered an origi¬ 
nal contract. 

Section S. Succession : All the covenants, terms, agree¬ 
ments and conditions herein contained shall extend to and 
be obligatory upon the successors of the respective parties 
hereto and their assigns, when assigned as heretofore pro¬ 
vided, except that, if either party should assign this con¬ 
tract to a trustee for the purpose of securing indebtedness, 
the trustee shall not be personally bound thereby. 

163 In Witness Whereof, the parties hereto have 
caused these presents to be executed by their duly 

authorized officers, in their respective corporate names, and 

their respective corporate seals to be hereunto affixed and 

attested as of the dav and vear first above written. 

« * 

American Smelting and Refining 
Company 

By (Sgd.) H. Y. Walker 

Attest: Vice President 

(Sgd.) Wm. G. Shields 
Asst. Secty. 

Border Pipe Line Company 
By (Sgd.) Paul Kayser 

Attest: President 

(Sgd.) Henry 0. Weaver 

164 In consideration of American Smelting and Re¬ 
fining Company entering into the foregoing agree¬ 
ment with Border Pipe Line Company, Gulf States Oil 
Company, a corporation organized under the laws of the 
State of Delaware, hereby covenants and agrees with said 
American Smelting and Refining Company, as follows: 

1. Gulf States Oil Company hereby guarantees per¬ 
formance by Border Pipe Line Company of all its covenants 
and obligations under said agreement. 

2. All contracts for the sale of natural gas from the gas 
reserves of Gulf States Oil Company in the San Salvador 
Field, Hidalgo County, Texas, heretofore or hereafter 
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made by it or by any subsidiary or affiliate, shall be subject 
and subordinate to the rights of American Smelting and 
Refining Company under the foregoing agreement, subject 
only to the rights of Rio Grande Valley Gas Company under 
a-contract dated October 1, 1941, to a prior right to not to 
exceed 20,000,000 cubic feet of gas per day from said re¬ 
serves. 


Gulf States Oil Company 
By (Sgd.) Paul Kayser 


Attest : 


President 

(Sgd.) 

Henry O. Weaver 


Secretary 


# * 


# * 
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Received Sep 14 1942 



EXHIBIT D. 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Docket No. G-228. 

In the Matter of 

American Smelting and Refining Company 
(New Jersey) Applicant 

Application for an Order Pursuant to Section 3 of the Nat¬ 
ural Gas Act, as Amended, Authorizing the Exportation 
of Natural Gas to La Rosita, Mexico. 

1. The exact legal name of the Applicant is 

American Smelting and Refining Company, 

2. Correspondence in regard to this Application should 
be addressed to H. Y. Walker, Vice-President, 120 Broad¬ 
way, New York, N. Y. 

3. Applicant is a corporation duly organized and exist¬ 
ing under the laws of the State of New Jersey, with its 
statutory office located at 15 Exchange Place, Jersey City, 
N. J., and its principal business office located at 120 Broad¬ 
way, New York, N. Y. 
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4. Border Pipe Line Company, a corporation organized 
and existing under the laws of the State of DelaAvare, 
heretofore and on February 2, 1942, filed with the Com¬ 
mission its application for an order authorizing the ex¬ 
portation of natural gas to Mexico at a point on the inter¬ 
national boundary approximately seven miles south of 
Laredo, Texas. Amendments to said application were filed 
on February 26,1942, and March 6, 1942. As appears from 
Applicant’s application, filed June 17, 1942, for a Presi¬ 
dential Permit pursuant to Executive Order No. 8202, 
to which reference is hereby made, Border Pipe Line 
Company and the Applicant have entered into a contract, 
a certified copy of which is attached to said application, for 
the sale and purchase of the gas to be exported. Applicant 
intends to enter into a contract with Mexican Zinc Company, 

S.A., and Compania Carbonifera de Sabinas, S.A., 
170 Mexican corporations, of which the entire capital 
stock is owned by Applicant, for the sale to such 
Mexican corporations of all gas purchased by Applicant 
under its said contract with Border Pipe Line Company, 
and Applicant’s sole purpose in entering into said contract 
with Border Line Company is to secure a supply of natural 
gas for use by said Mexican Companies. 

5. Applicant hereby joins in the aforesaid application of 
Border Pipe Line Company, and amendments thereto, for 
an order pursuant to Section 3 of the Natural Gas Act, 
as amended, authorizing the exportation of the natural gas 
in question and requests that this application be considered 
together with the said application of Border Pipe Line 
Company and the amendments thereto. 

Respectfully submitted, 

American Smelting and Refining Company. 

By H. Y. Walker, 
Vice-President. 

Before me, the undersigned authority, on this day per¬ 
sonally appeared H. Y. Walker, who, upon oath, states that 
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the facts stated in the above Application are true and cor¬ 
rect to the best of his knowledge and belief. 

H. Y. Walker 


Subscribed and sworn to before me this 12th day of Sep¬ 
tember, 1942. 


John Edward Dempsey 


Notary Public, Queens County N. Y. No. 809. Certifi¬ 
cate Filed in N. Y. County No. 274. Queens County Reg¬ 
ister’s No. 1119. New York County Register’s No. 2D145. 
Commission Expires March 30, 1944. 

********** 
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EXHIBIT E. 

Excerpts from Testimony and Proceedings. 


BEFORE THE 

FEDERAL POWER COMMISSION 

In the Matter of: 

Border Pipe Line Company 

Docket No. G-22S 

In the Circuit Court of Appeals, United States Federal 
Court Bldg., Fort Worth, Texas, April 6, 1942. 

The above entitled matter came on for hearing, pursuant 
to notice, at 9:45 o’clock a. m. 

Before: 

Glen R. Law, Trial Examiner. 

And, 

Herman Jones, representing the Railroad Commission of 
Texas. 


Appearances : 

Edward H. Lange, Washington, D. C., appearing on be¬ 
half of the Federal Power Commission. 
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Kayser, Liddell, Benbow & Austin, by Mr. John C. 
Dawson, 1017 Chronicle Bldg., Houston, Texas, appearing 
on behalf of Border Pipe Line Company. 
**#***#### 

Excerpts from Opening Statement of Counsel for Applicant. 

177 Trial Examiner Law: Are there any other appear¬ 
ances of counsel? If not, at this time I would like to 
have a statement from counsel for the Applicant as to what 
they propose to prove in the present hearing; in other 
words, a statement of the case. 

Mr. Dawson: Your Honor, Mr. Kavser, president of the 
Border Pipe Line Company is here as a witness and is a 
great deal more familiar with that than I am, and I should 
like to have the permission of the Court to have him make 
that statement, if that is permissible. 

Trial Examiner Law: I think a statement made by him 
would be made in the general course of proceedings. What 
I would like to have here is more of a statement of counsel 
as to what they consider the issues involved in the present 
hearing to be, and that would be helpful to the Examiner in 
passing upon the admission of evidence. 

Mr. Dawson: It is my understanding that the purpose of 
this hearing is to consider the application for a permit to 
export gas into Mexico and to develop the reserves available 
for that purpose and the need in this country and in Mexico 
for that exportation. Would you care for a further state¬ 
ment than that, sir? 

Trial Examiner Law: I think I would. I would like to 
get somewhat of an idea of the general nature of your testi¬ 
mony, or of the testimony to be offered. I think that 
17S doesn’t fully outline the purposes. Some of things 
in the petition might well be repeated here for the 
record. 

Mr. Dawson: I think I could get before the Commission 
the general picture, perhaps, in this matter, perhaps, by 
stating what the operation, the contemplated operation is 
to be, physically. 
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The gas field from which the gas is to be taken is the 
San Salvador Field in Hidalgo County which is under oper¬ 
ation by the Gulf States Oil Company. The Border Pipe 
Line Company is a subsidiary of the Gulf States Oil Com¬ 
pany. 

The plan is for a pipe line, which is now owned by Rio 
Grande Valley Gas Company, and which runs to a point in 
Jim Hogg County, a connection will be made from the 
existing lines from the San Salvador Field to this existing 
line of the Rio Grande Valley Gas Company, then from the 
terminus of that present Rio Grande Valley Gas line in Jim 
Hogg County a new line will be constructed to a point at the 
International Boundary just about seven miles south of 
Laredo. That line will be about 40 miles in length. That 
will connect at the International Boundary with a pipe line 
which is to be constructed bv the American Smelting & 
Refining Company of La Rosita, Mexico, and approximately 
100 miles of additional line is to be constructed by that 
company, which will take the gas at the boundary and carry 
it on for their use in Mexico at La Rosita, their 
179 La Rosita plant. That concern manufactures and 
smelts zinc. 

Trial Examiner Law: They are the purchasers? 

Mr. Dawson: They will be the purchasers, yes sir. 

Trial Examiner Law: Will this additional pipe line with¬ 
in the borders of Texas and the United States be constructed 
by the same people who now own the portion of the pipe 
line? 

Mr. Dawson: No sir. That additional line is to be con¬ 
structed by the Border Pipe Line Company. 

Trial Examiner Law: Directly and not through a subsid¬ 
iary ? 

Mr. Dawson: That is right. It will be constructed 
directly. The Border Pipe Line Company will be the owner 
itself. It will have a contract with the Rio Grande Valley 
Gas Company for the Rio Grande Valley Gas Company to 
deliver gas through that line which it owns to the Border 
Pipe Line Company which it will then transport through the 




new 40 mile line and sell to the American Smelting & Re¬ 
fining Company at the border. 

Trial Examiner Law: That is a further contract in ad¬ 
dition to any contract for the purchase of gas; that will be 
a contract for transportation? 

Mr. Dawson: As I stated, the Border will buy its gas 
—I mean, take its gas from the Rio Grande Valley Gas 
Company at the end of its line. The gas which it 

180 sells will be bought from the Gulf States Oil Com¬ 
pany, the operator of the San Salvador Field. It 

will be bought for that purpose and transported through 
that present line and at that point, at its terminus, sold 
to the Border Pipe Line Company and then by Border 
Pipe Line Company transported on and sold to the Ameri¬ 
can Smelting & Refining Company. 

Trial Examiner Law: Then there are two sales, the sale 
from Gulf States, which is the producer, to the Rio Grande 
Valley which transports it to the end of the present line 
and then there is a further sale there and the delivery at 
that point at the end of the pipe line for the sale from 
Rio Grande to the Border Pipe Line Company? 

Mr. Dawson: That is correct, sir. 

Trial Examiner Law: You propose also as part of the 
evidence to develop this matter of the pipe line construc¬ 
tion. 

Mr. Dawson: Yes sir, and, of course, as I stated, the 
testimony which we propose to offer here this morning will 
develop the history, and by expert testimony, the potential 
reserves, the gas reserves of the San Salvador Field. 

Because of the fact of the defense necessity, there has 
been in connection with this line the appropriate priority 
rating given, evidencing on behalf of the authorities, by 
the issuance, the necessity. The testimony to that effect 
wall also be offered here. 

181 Trial Examiner Law: You then are proposing to 
offer evidence as to the purpose to which that natural 

gas will be used after transporting into Mexico ? 
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Mr. Dawson: Yes sir. The precise purpose for which 
it will be used, and the reason that it is essential that it be 
done. 

Trial Examiner Law: And anything in connection with 
that purpose that does affect the public’s interest. 

Mr. Dawson: Yes sir. 

Mr. Jones: From the San Salvador Field to the present 
Rio Grande Valley Gas Company’s line don’t you propose 
to build some new line in Hidalgo County? 

Mr. Dawson: 15 miles. It will be necessary to construct 
about 15 miles of line to connect our present lines from the 
San Salvador Field to the Rio Grande Valley Gas Com¬ 
pany line. 

Trial Examiner Law: Does that complete your statement 
of what you propose ? 

Mr. Dawson: Yes sir. 

Mr. Lange: Commissioner’s counsel has no statement to 
make at this time, excepting in counsel’s statement with 
reference to the places named, the points named and so 
forth, Hidalgo County, Laredo, they are both in the State 
of Texas. 

Mr. Dawson: That is correct. 
********** 

184 Paul Kayser, a witness called by and on behalf of 
the Applicant, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

Q. (By Mr. Dawson) You are Mr. Paul Kayser? A. Yes 
sir. 

Q. What connection, Mr. Kayser, do you have with the 
Border Pipe Line Company, the applicant? A. I am presi¬ 
dent of the Border Pipe Line Company. 

Q. What connection, Mr. Kayser, have you with the Gulf 
States Oil Company? A. I am likewise president of the 
Gulf States Oil Company. 

********** 
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191 Q. (By Mr. Dawson) Mr. Kavser, I hand you 
here a map which is marked Exhibit A. Will you 

please identify this? 

Trial Examiner Law: I have suggested we have it first 
marked for identification. This is an exhibit which you are 
offering physically? 

Mr. Dawson: Yes sir. 

Trial Examiner Law: And it will be marked by the re¬ 
porter as Exhibit No. 1 for identification. 

(Thereupon, the Document Above Referred to was 
Marked ‘‘Exhibit No. 1” for Identification.) 

Q. (By Mr. Dawson) Mr. Kavser, I hand you a map 
which has been identified by the reporter as Exhibit 

192 No. 1 for identification. Was this map prepared 
under your direction, sir? A. Yes sir. This is the 

map that we had the engineers prepare in my office, 
taking the best maps that we could find of Mexico, and of 
course there was not any difficulty in getting a good map 
of Texas, and putting the two together and indicating on 
them our properties, the gas fields, and the Rio Grande 
Valley Gas Company line and the proposed new line to be 
constructed. 

Mr. Dawson: I offer the exhibit in evidence, Exhibit No. 

1 . 

Trial Examiner Law: Do you have any qualifying ques¬ 
tions in regard to the exhibit ? 

Mr. Lange: Not at this time, Mr. Examiner. 

Trial Examiner Law: If there is no objection, the Ex¬ 
hibit No. 1 will be received in evidence. 

(The Document Heretofore Marked “Exhibit No. 1” for 
Identification, was Received in Evidence.) 

Q. (By Mr. Dawson) Mr. Kavser, will you please ex¬ 
plain the data on the map, Exhibit 1? A. That map shows 
the San Salvador Field located in Hidalgo County. It 
shows in blue, at any rate it shows the line of the Rio Grande 
Valley Gas Company extending from a point in Jim Hogg 
County in the northwest corner of Jim Hogg County into 
Hidalgo County, and clear on down to Brownsville, and 






shows the present connections with the San Salvador 

193 Field, and the La Blanca Field and the Mercedes 
Field and showing in a dotted line the proposed 

connection between the San Salvador Field and the main 
line of the Rio Grande Valley Gas Company at a point 
southwest of the San Salvador. It likewise shows the 3S 
miles which we generally speak of as approximately 40 
miles of line from the terminus of the Rio Grande Valley 
Gas Company line to a point south of Laredo, about seven 
miles south of Laredo, Texas. Then it shows the proposed 
line that the American Smelting & Refining Company will 
own from that point on the International Boundary on the 
Rio Grande River, to La Rosita, Coaliuila, Mexico, a dist¬ 
ance of approximately 113 or 115 miles. 

Trial Examiner Law: The exhibit is marked in accord¬ 
ance with the legend on the right? A. Yes. The lines 
that are proposed to be constructed are eight and five- 
eighths inch line. The existing line of the Rio Grande 
Valley Gas Company is made up of twelve and three-quarter 
inch, except in the extreme northwestern end of the line 
there are a few miles of ten inch. I do not remember the 
exact number of miles of ten inch. That is not designated 
on the map. It is unimportant, but for accuracy it should 
be noted. It is from those physical facts that it occurred 
to me there was something practical in the possibility of 
delivering gas at this point on the border south of Laredo 
in quantity and at a price that would permit the 

194 American Smelting & Refining Company to use it in 
their zinc smelter. Now, in that connection, if I may 

be permitted to do so, briefly, they use the retort process for 
the smelter of zinc. The retort process, briefly, is simply a 
retort of specially prepared clay that is treated in such a 
manner as to resist the heat and they are some eight feet 
long by eight inches in diameter, and the zinc ore is put 
inside of these retorts and they are heated with a slow flame 
on the outside and the zinc comes off in the form of vapor 
and condenses against plates and is recovered. The only 
point to mentioning the process is that it is necessary to have 


gas in order to smelt zinc in that fashion. By the way, 
that makes prime western zinc and it is so near pure that 
for a lot of operations it is used directly without further 
refining and it is one of the real sources of zinc in the 
United States. There is another operation similar to that 
at Amarillo that uses gas. 

At present they are making artificial gas out of coal 
at Rosita. That is why the smelter was ever located there. 
There is a tremendous coal bed and the coal is mined and 
artificial gas is made and burned in these retort furnaces. 
The recovery under that method is about between 90 and 95 
per cent as efficient as it is if you have natural gas. 
#*#***#•## 

203 Mr. Lange: For the purpose of clarifying the 
record, it might be well to mention in that connection, 

the map as attached to that exhibit as Exhibit F is the same 
map that was heretofore introduced in evidence as Exhibit 1. 
A. Yes sir, and in that connection, if I may make an ex¬ 
planation, the map attached to the original application 
shows the route of the line to go some 40 miles above Laredo 
and straight across the direct west line to Rosita. That line 
we surveyed and when given more detailed studv it 

204 proved to be longer and not particularly easier as to 
the country than the direct route we now take cross¬ 
ing the border seven miles south of Laredo and going di¬ 
rectly to Rosita. The map which we introduced this morn¬ 
ing, which is the last map, is the corrected map and we 
filed an amendment to our application asking permission to 
correct that map and did correct that map and filed the 
correct map. 

206 Mr. Dawson: In order to clarify the matter of the 
differences in those two maps that were referred to, we 
wish to offer in evidence by reference the amended applica¬ 
tion for permit filed herein March 6, 1942, which amend¬ 
ment was made because of that necessary change in the 
location of the line, and it explains that change. 
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Trial Examiner Law: The Exhibit will be received as 
Exhibit F by reference. 

(The Document Identified as “Exhibit F” by Reference, 
Was Received In Evidence.) 

Q. (By Mr. Dawson) Mr. Kayser, will you please ex¬ 
plain the proposed contract between Rio Grande Valley 
Gas Company and the Gulf States Oil Company, and its 
relation to this? A. Yes sir. A copy of that contract has 
been supplied to the Commission and was just introduced 
in evidence by reference. The contract has not been signed. 
There are a few points of—I wouldn’t say “differences,” 
but there are a few points of language which haven’t been 
absolutely settled, but the general principles of all of the 
contracts have been agreed upon and settled upon, and 
those principles will be revealed in the document itself, 
and I can state them briefly here just for information. They 
are the sale by the Gulf States Oil Company to the 
207 Rio Grande Valley Company of the sale of approxi¬ 
mately 10,000,000 feet of gas per day at the field, 
San Salvador, at a pressure that is necessary to move that 
gas clear on to Jim Hogg County and to deliver it at the 
required pressure there at a price of one and a half cents 
per cubic thousand feet. The line loss is to be absorbed 
by the producer, that is, by the Gulf States Oil Company. 
The contract runs for ten years and among other things 
requires the Rio Grande to build that portion of the line; 
that is, to pay for it. We may build it. It doesn’t make 
much difference who builds it—between the San Salvador 
Field and the twelve inch line of the Rio Grande Valley, 
some fifteen miles south and slightly west of the San Sal¬ 
vador Field as shown on the map. 

The next contract is the one between the Rio Grande 
Valley Gas Company and the Border Pipe Line Company 
providing for the purchase by the Border Pipe Line Com¬ 
pany of substantially the same quantity of gas that is taken 
in from the San Salvador Field, at the terminus of the Rio 
Grande Valley Gas Company’s line in Jim Hogg County 
for three and a half cents. 
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Mr. Jones: Making a difference between what tliev pay 
for it at a cent and a half and what they sell it for at three 
and a half, or two cents. A. Yes. The pressure at which 
it is to be delivered—the Rio Grande does not take any 
obligation in respect to that pressure, because they 

208 do not have any compressor station. The Border 
Pipe Line Company will own and operate the com¬ 
pressor station at the terminus of the Rio Grande Valley 
Gas Company’s line in Jim Hogg County where this gas is 
to be received. The Rio Grande Valley Gas Company 
doesn’t own the wells so they can’t control pressure. The 
Gulf States owns the wells and can control the firessure, 
and so they have to take the responsibility, so that the Rio 
Grande does not take any obligation with respect to the 
pressure. They merely take the obligation to deliver it for 
the requirements in Jim Hogg County. 

Trial Examiner Law: Then they are not required to take 
the responsibility of the pressure. I believe you said that 
they do not have to stand the line losses. Tliev are ab- 
sorbed by the Gulf States. A. That is right. Thev do have 
to maintain—they do take an obligation for reasonable 
maintenance, otherwise the thing would be wide open. The 
theory is, of course,—that is apparent to anyone looking at 
those figures—they have to be, in order to do business, they 
have to be low priced, and it is obvious that the producer, 
that being ourselves, is the one that has to take that re¬ 
sponsibility, and, of course, it rises out of the physical fact 
they haven’t any means of raising the pressure. They 
only have the pipe line to transmit the gas after received 
by them. Then, the Border Pipe Line Company will 

209 build the compressor station and they have the con¬ 
tract with the American Smelting & Refining Com¬ 
pany which is likewise incorporated in the material sub¬ 
mitted by reference a moment ago. 

Trial Examiner Law: What is the mileage distance be¬ 
tween this point where this new fifteen mile line to be con¬ 
structed by the Gulf connects with the line of the Rio 
Grande Company? A. About 90 miles. 
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Trial Examiner Law: About 90 miles of the Rio Grande 
Company’s line would be used to the point marked com¬ 
pressor station? A. Yes. I think we consider that 90 
miles of 12 inch. It might be slightly further, but when you 
say 90 miles it is approximately right. The 15 miles of 
line is not built bv Gulf States. That will be owned bv Rio 

w * 

Gfandc. It will be owned by Rio Grande. 

Trial Examiner Law: So the point of delivery will not 
be the point where it enters the other line, but the point 
where it enters the new 15 mile line at the field. A. The 
point of delivery is in the field. 

Trial Examiner Law: So that the total amount of distance 
which they are responsible for the transportation will be 
105 miles? A. That is about right. Then the Border picks 
it up and is responsible for about 40 miles and also 
210 for the compressor station. That compressor station 
will be made up of two 400 horsepower Cooper- 
Bessemer Engines and one 300 horsepower engine, making 
a total of 1100. That will give a spare because in the smelt¬ 
ing of zinc by this process they lose production by the loss 
of gas and cannot substitute oil or another fuel to bring 
about production. You may be able to keep the furnaces 
warm so as not to suffer a great loss in the furnaces, but 
the production can only be made from gas; consequently, 
we need a spare to be assured of keeping up those deliveries 
from our standpoint. Then, as I was stating, between the 
Border Pipe Line Company and the American Smelting & 
Refining Company, there is required the delivery of approxi¬ 
mately 10,000,000 and that may be increased to 12,000,000 
because they are increasing their activities, at the border, at 
a pressure sufficient to deliver on to Rosita at approxi¬ 
mately 100 pounds. That will require, according to calcu¬ 
lations, about 500 pounds, 525 pounds pressure at the 
delivery point on the Rio Grande River, seven miles south 
of Laredo, and that is about what the final contract will be. 
This contract itself has not been signed either, but I have 
had a number of conferences, one of which was just a week 
ago, and in which we have now ironed out all of the dif- 
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ferences in language in sum and substance between us, so 
that it is now being retyped preparatory for actual signa¬ 
tures. Of course, it is necessarily contingent upon 
211 the action of the Federal Power Commission, but 
I believe that is the only other action. 
********** 

232 By Mr. Dawson 

Q. Mr. Kayser, will you please state for the record, 
make a statement for the record, as to the quantities of 
materials and their character and the cost that will be re¬ 
quired in this construction project that is contemplated? 
A. Yes sir. The line involves approximately 169 miles of 
eight and five-eighths inch pipe distributed approximately 
as follows: 15 miles from the San Salvador Field to a con¬ 
nection with the twelve and three-quarter inch line of the 
Rio Grande Valley at a point near Monte Cristo in Hidalgo 
County, Texas. From the end of the Rio Grande Valley 
Gas Company’s line in the northwest corner of Jim Hogg 
County, Texas, to a point on the Rio Grande River on 

233 the east bank of the Rio Grande River, approximately 
seven miles south of the City of Laredo, about 38 

miles of eight and five-eighths inch pipe. From this point 

on the Rio Grande River on the east bank to Rosita, Mexico, 

in the State of Coahuila, a distance of approximately 115 to 

113 miles, eight and five-eighths inch pipe. A compressor 

station at the terminus of the Rio Grande Valiev Gas Com- 

*/ 

pany’s line in Jim Hogg County consisting of two 400 horse 
units and one 300 horse unit with all the necessary fittings 
and so forth. 

The specifications on the eight and five-eighths inch pipe 
will be, on the 38 miles from the compressor station to the 
delivery point on the east bank of the Rio Grande River, 
the pipe will be eight and five-eighths inch by .203 wall 
thickness. 

Trial Examiner Law: A. The rest of the pipe 
under the present plan is to be the same O. D., that is eight 
and five-eighths by .1875. The reason for that is that by 
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making this first 38 or 40 miles out of the compressor 
station of extra heavy pipe we can use higher pressure to 
take care of peaks and so forth and get better capacity 
out of the line. 

******'«>#*# 

236 Trial Examiner Law: What rivers do your lines 
pass under ? A. The Rio Grande River, we cross that, 

and in making an estimate of the cost in Mexico, we have 
considered that that probably would cost on the average of 
$7,500 a mile. 

237 Now, I don’t know whether it is going to cost more 
in Mexico or in the United States. I wouldn’t be sur¬ 
prised to see it cost the same or less. The river crossing 
however, is the burden of the American Smelting & Refin¬ 
ing Company, and I haven’t included any costs of the part 
that we are to construct, any part of the river. 

Trial Examiner Law: They are going to take care of 
the river crossing, and then they pick it up again at Rosita? 
A. They build the line from the point on the east bank of the 
Rio Grande River across the river and 115 miles to Rosita. 

Trial Examiner Law: Do they build that and turn it 
over to your company? A. They own that themselves. 
Under the Mexican Law, as we were talking this morning, 
the right to build and operate this private line is based upon 
their supplying their own demands. 

Trial Examiner Law: Is the point of delivery, I mean the 
point of change as to the ownership of the line, on the 
east bank of the river? A. Yes, sir. It is on the discharge 
of the orifice meter. We furnish the orifice meter at the 
point of delivery of the gas, responsibility for it, ownership 
of pipe line, it runs up to the discharge side of that meter. 
From there on it is their gas and their line. 

238 Trial Examiner Law: What about the mainten¬ 
ance and operation? A. The same. 

Trial Examiner Law: They are fully responsible for the 
maintenance from that point, and that is where your de¬ 
livery is made to them? A. That is right. 
*#**###**# 
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By Mr. Dawson: 

250 Q. Mr. Kayser, Border Pipe Line Company is a 
Delaware Corporation? A. Yes sir. 

Q. Has it a permit to do business in Texas? A. Yes sir. 
Q. And where is its principal office? A. Its principal 
office is in Houston. That is the principal operating office. 
Its legal office is in Wilmington, Delaware. 

Q. You have caused to be attached to the application 
tiled herein certified copies of its Articles of Incorporation 
and its By-Laws and of its permit to do business in Texas ? 
A. That is right. 

Q. Its capital stock is $4,000? A. That is right, at 
present. 

Q. All common? A. That is right. 

Q. And who is the owner of that stock? A. Gulf States 
Oil Company owns all of the capital stock of the Border 
Pipe Line Company. 

Q. Will you state whether or not all of the officers, direc¬ 
tors, and stockholders of Gulf States Oil Company are 

251 citizens of the United States ? A. Yes. It is a com¬ 
paratively small corporation, with a very limited 

number of stockholders, and I know them all personally. 

Q. In what state is the Gulf States Oil Company incor¬ 
porated? A. Delaware, with a permit to do business in 
Texas. 

Q. State whether or not any part of the transmission 
lines, property, stock, or securities of the Border Pipe 
Line Company are owned, wholly or in part, by any foreign 
government directly or indirectly? A. No, they are not. 
That question is one of the requirements under the appli¬ 
cation for Presidential Permit. There is no interest in any 
of these companies that are before the Commission here, 
Gulf States, Border Pipe Line, or any of the companies 
in which I am interested—they have no contracts with 
nor relationships with any foreign government. 

Q. Does any foreign government, either directly or in¬ 
directly, have any interest whatsoever in the stock of the 
company? A. None whatsoever. 
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Q. State whether or not either the Border Pipe Line 
Company or the Gulf States Oil Company has any under¬ 
standing of any kind or character with any foreign govern¬ 
ment? A. We do not. This transaction ends with us at the 
border, and from there on it belongs to the American 

252 Smelting & Refining Company. 

Q. State whether or not Border Pipe Line Com¬ 
pany has now any contract for the sale of its gas other than 
that proposed with the American Smelting & Refining 
Company? A. The Border Pipe Line Company, no, it does 
not have. It mav have a contract for the delivery of a 
small quantity of gas such as a million feet a day into the 
United Lines, in addition to this export, but I hope that we 
can make such a contract. 

Trial Examiner Law: That isn’t made at the present 
time? A. No. 

By Mr. Dawson: 

Q. Will you state whether or not the Border Pipe Line 
Company has any license or permit issued by any foreign 
government or any agency- A. No. 

Q. -in connection with the exportation or importation 

of natural gas? A. No sir. It has no such relationship 
whatsoever. 

Q. State whether or not Border Pipe Line Company 
has any predecessor in either title or interest. A. None 
whatsoever. The Gulf States Oil Company owns all of its 
stock and it has had no existence except since its organi¬ 
zation bv the officers and stockholders of the Gulf States 
Oil Company. 

Q. State whether or not the Border Pipe Line 

253 Company is ready to proceed with this project if the 
permit here sought is granted? A. Yes, it is, and 

I might say in this connection this, which is pertinent, in 
regard to its being ready, and that is on the financing. The 
money for this construction has been provided by the Gulf 
States Oil Company because the pipe line company, the 
Border Pipe Line Company will not have any outside stock- 
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holders in its securities. All of its securities and stock will 
be owned by the Gulf States Oil Company, so, the money 
will be provided directly by the Gulf States Oil Company. 

Trial Examiner Law: As an additional issue of stock? 
A. I imagine it will be a combination. It will be probably 
part in common stock and part in bonds. That will, in part, 
be determined by the stockholders of the insurance company 
that has agreed to make us the loan on this additional con¬ 
struction. The Gulf States is raising the monev bv an 
issue, an additional issue of preferred and common stock, 
taken by its present stockholders, and a loan in addition 
to its present loan with an insurance company on these 
properties. 

Trial Examiner Law: That will be a loan secured by a 
mortgage on the properties? A. Yes. A direct lien for 
so much will be placed on the line and the physical struc¬ 
tures and that bond or mortgage will be pledged 
254 to the Gulf States Oil Company for that advance of 
money-1 mean, given to the Gulf States Oil Com¬ 

pany for the advance, and then the stock of the Border 
Pipe Line and the securities of the pipe line company will 
be pledged with the insurance company for the additional 
money that will be loaned. That is probably the form that 
the securities will take. 

Mr. Dawson: I think that is all. 

Mr. Jones: Mr. Kayser, is the Mercedes Fuel Company 
still operating? A. Yes sir, it owns this little piece of line 
which you see there from the Mercedes Field to Mercedes, 
and some of the other lines there, like down to Elsa. 

Mr. Jones: All the gas the Rio Grande is buying down 
there, I mean which is produced by Gulf States, is handled by 
the Mercedes Fuel Company? A. I think that is the way we 
handle it. The pipe lines are all in the one company. Those 
little lines are in the Mercedes Fuel. That larger line will 
be in the Border Pipe Line Company. 
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Cross Examination: 

By Mr. Lange: 

Q. Mr. Kayser, I think you stated this morning near the 
beginning of your direct examination that you occupied the 
position as president of the applicant company, Border 
Pipe Line Company, and also president of Gulf States 
255 Oil Comany? A. Yes. 

Q. And the Gulf States Oil Company is the same 
as that just referred to recently in your direct examination? 
A. Yes. 

Q. And it also has its office at Houston, Texas? A. Yes 
sir. 

Q. Does Gulf States Oil Company have any corporate 
connection or affiliation with any other company? A. No 
sir, none whatsoever, it is a company organized by me 
and my partners in the Houston Office, and a few friends 
in New York, and we organized, I believe, in 1934, with an 
idea of taking a shot at a few wildcat propositions, and the 
only thing that we got was this gas in Hidalgo County, and 
we have gone from there. 

######## * * 

2S2 Q. Now, as I understand it from your statement 
this morning, or this afternoon, there is no connec¬ 
tion or affiliation between either Gulf States or Border Pipe 
Line or either of them with the United Gas Pipe Line 
Company? A. None whatsoever. Not any connection. 

Q. And the contracts that Rio Grande Valley Gas Com¬ 
pany had with United covered delivery of gas in Jim Hogg 
County? A. By the United. 

Q. By the United? A. Covered the delivery of gas in 
Jim Hogg County to the Rio Grande Valley Gas Company. 

Q. And it was that gas that served the Valley towns 
prior to the time of the discovery of gas in these three 
Valley fields? A. Right. 

Q. Now, if this proposed extension of line is built by 
Border Pipe Line Company serving La Rosita, that is the 
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only market or place of delivery that Border Pipe Line 
contemplates on this line? A. Yes sir. That is the only 
point of delivery of gas to it. That is in Jim Hogg 
283 County. As I stated awhile ago, in addition to this 
American Smelting & defining contract, we may—we 
are trying to delivery, say, a million feet a day into the 
system of the United for use for Laredo. 

Q. That is the Jim Hogg junction? A. Somewhere close 
to the Jim Hogg junction. 

Q. And, of course, if you did deliver it it would be at 
that point for subsequent delivery by United wherever they 
wanted to take it ? A. Yes sir. 

Q. In their pipe line system ? A. That is right. 

Trial Examiner Law: Does United presently have a 
pipe line in that area? That is, up near that compressor 
station? I think possibly I have somewhat a part of the 
information. I would like to have it stated on the record. 
A. What was the question, please, sir ? 

Trial Examiner Law: As to how near the present United 
line is to the connection at that compressor station ? 

Q. That was what I was getting to. A. The line of the 
United Gas Company now connects into the line of the Rio 
Grande Valley Gas Company at the point shown on the 
map where the compressor station is to be located. That 
line runs both directions, east towards Houston, and west 
towards Laredo. 

*#**###### 

287 Q. Now, referring again to this map attached to 
your Exhibit B, the point where the line crosses the 
Rio Grande River, in other words, the facilities of Border 
Pipe Line Company end on the east bank of the Rio Grande 
River, and at that point the gas is metered to the American 
Smelting & Refining Company? A. Yes sir, that is correct. 

Q. And it is at that point that the connection, the physical 
connection is made with the Smelting Company’s line at 
the river crossing? A. That is right. 

Q. The east bank of the Rio Grande River is in the United 
States? A. That is right. 
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Q. And that river crossing will be constructed as indi¬ 
cated on that map attached to the said exhibit in three 
lines to cross under the river? A. Three multiple lines. 
The present plan is for them to be eight inches. Normally 
they would be six. They rather like the excess capacity. 
The pipe will be of a little heavier quality than the .187 
wall thickness. There will be a header, of course, on each 
side of the river, into which the main lines will be connected 
and from which the multiple lines will flow, that 
2SS is, lead off across the river to the header on the 
other side. 

Q. The multiple lines being in the nature of a technical 
feature, and if one or more goes out you always have a 
continuous flow ? A. You have a valve on each one of these 
lines so that if it goes out you close the valve on both sides 
of the river and it is simply out of service. You have three 
chances, and the experience of the business has indicated 
that where you can get a decent foundation for such a 
crossing, it is one of the most effective. 
########## 

301 Mr. Jones: Well, at the present time Rio Grande 
Valley has a contract with the United Gas Pipe Line 

Company, as I understand it, under which Rio Grande 
Valley Gas Company requires the United Gas Pipe Line 
Company to sell the Rio Grande Valley all of its gas re¬ 
quirements ? A. That is right. 

302 Mr. Jones: And you said that Rio Grande Valley' 
was obligated to take at least how much ? A. $25,000 

worth a year, which is about a million a day. 

Mr. Jones: And they are now taking that amount? A. 
That is right. Sure. 

Mr. Jones: And there has never been any sort of amend¬ 
ment to that contract? A. Other than that minimum. 

Mr. Jones: There has been no amendment? A. That 
contract is in existence and was renewed recently for ten 
vears. 

Mr. Jones: As a part of the plan that you have it is not 
intended that contract be amended? A. It should not be 
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amended. That is the position of the Rio Grande Valley Gas 
Company, and I think it is a sound position. 

Mr. Jones: Now, one of your companies, or Gulf States 
Oil Company, are you going to make that delivery for 
United? A. The Gulf States ()il Company will make the de¬ 
livery for United under that contract, making it out of either 
or all of the San Salvador, Delta Orchards, or La Blanca, or 
Mercedes. 

Mr. Jones: That goes for that minimum or any other? 
A. xVny other they may demand. 

Mr. Jones: If they make demand on United you 

303 will make delivery in lieu of United? A. That is 
right. 

Mr. Jones: Has Rio Grande Valley’s consent been ob- 
tained or asked to that sort of assignment? A. It isn’t an 
assignment. It doesn’t relieve the United of any obligation 
whatsoever. It is highly satisfactory of them to take de¬ 
livery of that gas where I deliver it to them, because I can 
deliver it to them at high pressures. If they take it up there 
from United, thev take it for the maximum distance and 
have to stand the losses that occur from that, and also the 
pressures are less when they get down to their system. It 
covers over 100 miles. 

Mr. Jones: Who compensates you for the gas you will 
deliver under that contract ? A. United. 

Mr. Jones: And, of course, United is paid by Rio Grande? 
A. United is paid by Rio Grande and United pays me. 

Mr. Jones: Is it part of a plan to which Rio Grande has 
assented that the 90 mile line from the compressor station 
in the northwest corner of Jim Hogg County to Monte 
Cristo, is it contemplated that entire 90 miles will be elimi¬ 
nated from the Rio Grande Valley’s operations in supplying 
gas in the valley? A. No. It will be there for whatever 
demand may be made upon it. That is the thing they are 
unwilling to sell. If I can use it in the manner I 

304 am proposing to use it, and they can make some 
money out of the transaction, that is what they would 

like to do, but they are unwilling to surrender any of the 
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rights which they now have in relation to that line to their 
total system. 

Mr. Jones: Well, how much trouble is it to put a gas 
pipe line system in reverse? A. Well, the first thing—well, 
obviously, you have got to have a substantial supply, as we 
have, at the point where you are going to reverse it so you 
can let it go both ways from that point. So far as physical 
operations are concerned, putting it into reverse, there 
is no difference in running it that way than direct. 

Mr. Jones: What I mean is, if for any reason Rio Grande 
Valley’s supply in the San Salvador and Mercedes should 
not be available, and you are using this 90 miles going 
northwest with it, and they want to tie on to United, how 
long would it take to have gas start coming south instead 
of going north? A. Immediately. 

Mr. Jones: That is pretty quick? A. That is right. All 
they have to do is open the valve that leads to Monte Cristo 
to the east and close the valve that leads to San Salvador; 
close the valve at Jim Hogg County that leads to the west, 
and feed out from the Rio Grande—I mean the United Gas 
Company. Open the valve from the United Gas 
305 Company and feed the gas into the line. Now, ob¬ 
viously, if the pressure in the line at that moment was 
so high that it wouldn’t feed from the United Gas Com¬ 
pany’s line, obviously that would be fine. The line would 
be full of high pressure gas and it would feed rapidly on 
into the system. As the pressure went down the gas would 
feed into the Rio Grande Valley’s line just like it is running 
today. The whole point is that I have to take that respon¬ 
sibility, because I have the supply, and I pass my obligation 
on to the American Smelting & Refining Company that I 
will supply them with gas. 

Trial Examiner Law: You mean you will supply the 
United? A. I will supply the Border Pipe Line the gas 
that will supply the American Smelting & Refining Com¬ 
pany. 

Trial Examiner Law: But, you have to first meet your 
other situation, your present gas contract? A. That is 
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right. "Where the risk becomes negligible—when I say 
“I”, I mean Gulf States Oil Company, the owner of the gas 
reserves. "Where the risk becomes negligible and it is 
proper for me to take it, it is the fact that we have the tre¬ 
mendous supply of gas we have in the three places we have 
it under the tremendous pressures we have. Now, Rio 
Grande Valley never calls upon United until we can’t 
deliver thorn the quantities of gas they want from us. 
Now, there is one fact we might as well have it in 

306 evidence now. The price of gas to the United con¬ 
tract is seven cents. The price on gas under my 

contract is five cents for a block and two cents thereafter to 
the Rio Grande Valley. It is perfectly obvious there is 
perfect protection to me from any chance of the United 
trying to make a situation where thev would want to buv 
from United, and besides, they are going to agree with 
me that as long as I supply it they have no right to demand 
it from United. With these reserves and these pressures, 
about which we can talk with confidence, because we have 
run this recycling operation for a year and we have tested 
these nine strata and know what is in them, and we know 
the risk involved to us is negligible, and we can afford to 
take it. As far as the Rio Grande is concerned, we are not 
going to disturb our system. Our rights must be just the 
same as they have always been. 

Mr. Jones: At the time Rio Grande Valley and United 
Gas Pipe Line made their most recent contract, which I 

believe you said was three years ago- A. Two or 

three. 

Mr. Jones:-at that time were these gas fields about 

which we were talking about, were the reserves known? A. 
Thev were discovered, but the reserves were not as well 
known. We had the Cardenas No. 1 well. We did not have 
Cardenas No. 2, and in Cardenas No. 1 is where we dis¬ 
covered, I will say, over half the reserves in those lower 
sands, as you will see when you examine this gc- 

307 ologist’s report, and they had a refinancing, which 
you are probably familiar with, in which they sold 
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bonds to an insurance company, and the insurance company 
insisted they be protected at that time with a general con¬ 
tract which would assure them of a supply of gas under 
all circumstances. I think that we—I don’t know what vou 
could do about it now. That is the situation as it existed, 
and that is the reason the contract was entered into. 

Mr. Jones: Do you think now, as the picture stands, in 
view of the developments that have since been made, that 
the stand-by supply is not necessary for Rio Grande 
Valley? A. I wouldn’t want to say that. If I had con¬ 
sidered that I would have tried to get them to work out a 
release of that contract and get it out of the way. Instead 
of doing that I did not argue in that Connection. I can 
sav this, that I consider the risk sufficientlv small that I was 
willing for my company to say, “We will supply it.” 

Mr. Jones: That is all the questions I have. 

Trial Examiner Law: When you were referring to open¬ 
ing the valves at Monte Cristo, you have in mind the point 
marked “Monte Cristo” just north of the present line, or 
did you have in mind at the point where that proposed 15 
mile line connects with the other? A. Where the proposed 
15 mile reaches the other line. 

SOS Trial Examiner Law: You refer to it as Monte 
Cristo and there seems to be a distance there. A. It 
is spoken of as the Monte Cristo take-off. 

Trial Examiner Law: 1 see. I believe that is all I have. 

By Mr. Lange: 

Q. I think there is one other question. Is there any other 
source of supply of gas in either Cameron, Willacy, or 
Hidalgo Counties? Was there any in Willacy County? A. 
In Willacy County there is an oil field. So far they haven’t 
developed any great amount of gas. I don’t regard that as 
being of any great potentiality as a gas reserve, but you 
never know. 

Q. Is gas being produced with oil? A. I don’t think 
there is much. I don’t think there is a great deal of gas 
even produced with the oil. There is always some. The gas- 
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oil ratio is low and in Cameron County there is none. There 
are a couple of prospects. 

Q. Now, the production in Willacy County, is any of it 
piped? A. No gas is being taken out of there at all. 

Q. Is any gas being produced in Cameron County? A. 
None whatsoever. There are two prospects in Cameron 
County, but simply prospects. 

Q. The City of Brownsville is the southern terminus of 
that Rio Grande? A. That is right. The southern 
309 terminus of the United States as well. 

Q. I believe that is all. 

Trial Examiner Law: Something was said awhile ago 
about this line having been originally constructed by the 
intervening company there, the Rio Grande Valley, to bring 
gas back from Jim Hogg County to the Valley? A. Yes. 

Trial Examiner Law: Was that from wells operated 
in Jim Iiogg County, or was that from the pipe line con¬ 
nection? A. That has always been from pipe line connec¬ 
tions there. There are wells and quite a bit of gas reserves 
in Jim Hogg County and Webb County and that area. 

Trial Examiner Law: And that stuff up there is owned 
by the United? A. It was owned by the United and various 
individual owners and by the Houston Oil Company and 
various individual owners connected with the Houston Oil 
Company. 

Trial Examiner Law: And it fed into the United Lines 
and from there into the Rio Grande. None of it fed direct¬ 
ly into Rio Grande lines? A. I am quite sure that is correct. 
It was done on a contract with the United Gas Company. 
########## 

311 Mr. Dawson: Mr. Examiner, we wish to use Mr. 

Gordon at this time. He has stepped out and will be 
in in a moment. In the interim, to utilize this time, we 
would like to make this statement for the record. There is 
presently on file before the Federal Power Commission 
an application of Border Pipe Line Company for a Certi¬ 
ficate of Convenience and Necessity. Insofar as same may 
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be applicable, we wish all of the testimony that has been 
offered and introduced here today on this hearing to apply 
in support of that application for the Certificate of Con¬ 
venience and Necessity, if that may be done. 

Trial Examiner Law: I don’t know that I understand 
what you refer to. 

Mr. Dawson: I am not certain whether that application 
has been given this same docket number or not. I 
312 might add that we are not certain, and there seems 
to be a doubt as to whether such an application is 
necessary to be made or whether such a certificate is neces¬ 
sary to be issued, however, the application has been filed so 
that if it is necessary such a certificate, and, we want, if 
possible, not to have to duplicate this testimony. 

Trial Examiner Law: Of course, I wouldn’t be in a posi¬ 
tion to pass on that fact because I received no authority 
over the application G-234. It might be, in view of the fact 
of the existence of this record in a proceeding before the 
Commission, it would be entirelv unnecessarv to take testi- 
mony in that matter if it was found that any record was 
desired even. 

Mr. Dawson: We merely wanted it to appear in the 
record that it was our desire. 

Trial Examiner Law: It is your desire, if possible, that 
such matter shall be indicated in the record. 

Mr. Dawson: Yes sir. 

Trial Examiner Law: The record will show your state¬ 
ment. 

Mr. Dawson: Mr. Gordon, please take the stand. 

Dugald Gordon, a witness called by and on behalf of the 
Applicant, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

.•****# * * •* * # 

413 Trial Examiner Law: One question. I don’t know 
whether this witness is the proper one to answer the 
question. It may have been already answered yesterday. 
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The actual ownership of the facilities at the point where 
the gas will be transmitted from the United States into 
Mexico will be in the hands of not this company but 
the- 

Mr. Kayser: The present plan is they should be owned 
by- 

414 Trial Examiner Law: Just a minute. The other 
witness is on the stand. Perhaps counsel can answer 

this question and clarify the matter. Mr. Dawson, can you 
make a statement as to whether this witness is capable of 
answering that question ? 

Mr. Dawson: Mr. Gordon, you don’t know the owner¬ 
ship of any proposed line inquired about by the Examiner? 
A. Xo. 

Trial Examiner Law: That is all I had. 

Mr. Dawson: I would like to ask Mr. Kayser that ques¬ 
tion. 

Trial Examiner Law: If everybody is through with this 
witness he may be excused, and you may call Mr. Kayser for 
that purpose. 

Paul Kayser, a witness recalled by and on behalf of the 
Applicant, being heretofore duly sworn, resumed the stand 
and testified further as follows: 

Direct Examination 

By Mr. Dawson: 

Q. Mr. Kayser, you heard the question that was just 
propounded by the Examiner regarding the proposed 
ownership of the facilities which will be used in the delivery 
of the gas at the International Boundary? A. Yes sir. 

Q. Can you answer the question? A. Yes sir. The 
present plan is that those facilities will be owned 

415 by the American Smelting & Refining Company. 
The river crossing itself and the header on both sides 

of the river will be their property. 

Mr. Jones: Mr. Kayser, for the purposes of the sale of 
the gas from the Gulf States Oil Company to Rio Grande 



Valley Gas Company, where will the gas be metered? A. 
It will be metered at the well; that is, it will be metered at 
the recycling plant. All gas is brought into the recycling 
plant and run through the plant to take out the distillate 
and it is metered at that point. The connection of the new 
line of the Rio Grande Valley Gas Company will be at the 
plant and a meter will be installed. 

Mr. Jones: Then there will be another metering of it 
when the Rio Grande Valley sells it to Border Pipe Line 
Company in Jim Hogg County ? A. Right. 

Mi‘. Jones: Rio Grande Valley will not be required to 
stand the line loss but will pay Gulf States Oil Company 
for only such gas as they deliver to Border Pipe Line 
Company ? A. That would be the effect of it. A correction 
will have to be made in the meter reading at the plant to 
correspond for that loss in transit, and that correction will 
probably be arrived at in that fashion—this fashion, that 
from the reading of the meter at the plant there will 
416 be subtracted the sum of all the other meters that 
will take off from that line between the plant and 
Jim Hogg County, because there will be some other small 
taps off that line. The sum of those meter readings sub¬ 
tracted from the meter reading at the plant will give the 
line loss and that will be the deduction taken. 

Mr. Jones: Are there farmer tap customers now being 
served off of the line of Rio Grande Valley Gas Company 
which you propose to utilize in this operation? A. This is 
a desert ranch country. There are some. There is, I am 
quite sure, one or two taps off of that line, but I haven’t 
investigated the number of them. 

Mr. Jones: But, anyway, it is contemplated that Rio 
Grande Valley Gas Company shall continue to take care of 
whatever the taj)s are on the way, as they have heretofore 
done. A. Well, we will be delighted for them to locate any¬ 
thing within reason and to serve them off that line. 

Mr. Jones: I wonder if you know how much excess gas 
the lines involved will need, up to the compressor station 
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in Jim Hogg County? A. How much additional capacity in 
excess of what we are going to use ? 

Mr. Jones: Yes. A. We can transport up to Jim Hogg 
County under the pressures which we think the line 

417 will stand, namely with a delivery pressure of 300 
pounds to Jim Hogg County, we can transmit under 

those conditions about 24,000,000 feet of gas a day. 

Mr. Jones: And the contract contemplates ten? A. I 
think we will handle twelve under our present plan, though 
we have just about 100 per cent excess. 
####*###*# 

418 By Mr. Dawson 

Q. Mr. Kayser, in view of the fact this record 

419 may be used in connection with the application for 
a Certificate of Convenience and Necessity, and one 

of the items which will be pertinent there will be the ex¬ 
perience of the organization which is to handle the pro¬ 
posed project, would you please make a statement for the 
record in that connection? A. I would like to make just a 
brief statement so it wouldn’t be necessary to have a 
further hearing on that application, if it is necessary to 
even file the application or have a hearing at all. 
##*#*##### 

Excerpt from Statement of Counsel for the Commission. 

435 Trial Examiner Law: Does Commission’s counsel 
have anything to say? 

Mr. Lance: Just a brief statement to this effect, that the 
proceeding here brought is under Section 3 of the Natural 
Gas Act having to do with authority for the exportation of 
natural gas from the United States to a foreign country, and 
the matter also has to do with the Presidential Permit re¬ 
quest which set forth the construction, operation, and main¬ 
tenance of the facilities used in the exportation of natural 
gas at the border of the United States to a foreign country. 
The Section of the Act applicable has a particularly differ¬ 
ent phrasing than some of the other sections of the Act 
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applicable to proceedings under the Act, and in this respect, 
that the Commission shall issue such order, that is, for au¬ 
thority to export, upon application. In other words, it 
shall be issued by the Commission, unless after opportunity 
for hearing it finds that the proposed exportation or im¬ 
portation will not be consistent with the public interests. In 
other words, on the filing of the application, the filing of 
material provided under the rules and any related informa¬ 
tion necessary for the Commission’s determination, the 
Commission is, under that Section of the Act, authorized to 
issue authority, and it is only where the Commission is of 
the opinion that it requires further evidence, further in¬ 
formation, that it should then go into the question 
436 of whether the granting of such authority would not 
be consistent with the public interest. In other words, 
the phrasing of that section is somewhat different from the 
section of the Act for Certificates of Convenience and 
Necessity. 

Now, then, in connection the present proceeding, I believe 
that the record shows a full development of the facts upon 
which the Commission, and first, the Trial Examiner, and 
then the Commission may act with reference to the deter¬ 
mination of whether or not the application, if granted, will 
be consistent or inconsistent with the public interest. I 
think there is a full presentation of facts on which the 
Commission and the Trial Examiner, first, would be au¬ 
thorized to act, and I think that was the intent of the section 
of the Act, that the Commission be given a full picture, and 
I think that picture should contemplate the source of the 
gas, as to whether there is an adequate source of gas, not 
only for the present, but for the period of time,—a reason¬ 
able period of time extending into the future, to justify the 
proposed operation; that there should not be any question 
that the gas proposed to be exported is required or needed 
for legal use, for light and fuel purposes in the state where 
it is being used. That there is a public need for it at the 
place where it is to be utilized, and that is, as in this case, 
the equipment, material, and properties necessary 
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437 for the operation will be available. So, in this par¬ 
ticular proceeding the matter of the obtaining of the 

priority certificate from the proper governmental agency 
was a very important factor, because if such priority had 
not been obtained and the pipe was not available, and no 
reasonable expectation of getting it could be anticipated 
in the near future, I think the application would just be a 
futile gesture, in that there would be no way of accomplish¬ 
ing or carrying through on the project. That phase of the 
evidence is fully covered. The application to the proper 
governmental agency, which is now the WPB, was sub¬ 
mitted and an A-3 rating was obtained. There appears to 
have been a reasonable necessity for the use of this gas 
presently, as well as in the future, for the purposes of fuel 
at the La Rosita, Mexico smelter. That, of course, is a phase 
of the public interest that this Commission would be vitally 
concerned with. I think that when the matter of the grant¬ 
ing or denving of the autlioritv is considered bv the Trial 
Examiner and the Commission, I think it would not be out 
of order to have the authority or order on the application 
contain a provision that whatever gas is permitted to be 
exported, if it is permitted to be exported, shall not be in 
excess of any amount that may be required for legal use in 
the State of Texas, and I think the certificate ought also to 
be conditioned that the granting of it shall not be 

438 considered any fixing of value of any kind or rea¬ 
sonableness of rates or charges of transportation, or 

any such matters that ordinarily are determinable in rate 
proceedings. I think that generally presents the picture 
that the Commission lias before it under this record, and 
that the Examiner will have before him in determining upon 
the authority whether to issue or not. 
###*####*# 





87 


Exhibit 4 Introduced at Hearing- of April 6 and 7,1942. 

454 Received Apr 13 1942 

This Agreement made and entered into this-day of 

April, 1942, by and between Gulf States Oil Company, a 
Delaware Corporation having a permit to do business in the 
State of Texas, hereinafter called “First Party,” and 
United Gas Pipe Line Company, a Delaware Corporation 
having a permit to do business in the State of Texas, here¬ 
inafter called “Second Party,” 

WITNESSETH: 

Whereas, the Second Party entered into that certain 
contract of date February 18, 1941, with the Rio Grande 
Valley Gas Company, a Delaware Corporation having a 
permit to do business in the State of Texas, and by the 
terms of which Second Party herein agrees to furnish to 
said Rio Grande Valley Gas Company certain quantities 
of gas for sale and distribution through Rio Grande Valley 
Gas Company’s distribution system, a copy of which con¬ 
tract is hereto attached and made a part of this contract as 
Exhibit “A,” and 

Whereas, it is the desire of both parties that First Party 
herein deliver to Rio Grande Valley Gas Company all gas 
which the Rio Grande Valley Gas Company may desire to 
purchase from Second Party under said contract. 

Now Therefore, it is agreed between the parties as 
follows: 

I 

It Is Agreed that First Party shall deliver to Rio Grande 
Valley Gas Company, at delivery points and pressures 
satisfactory to Rio Grande Valley Gas Company all gas 
that Rio Grande Valley Gas Company may desire to pur¬ 
chase from Second Party under the terms of said contract 
of date February 18, 1941, hereto attached as Exhibit “A.” 
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455 II 

Points of Delivery of Said Gas shall be at the connection 
now made between the pipe lines of First Party and its 
subsidiaries on the one hand, and the Rio Grande Valley 
Gas Company’s pipe lines on the other hand, at points near 
Mercedes, Elsa, and La Blanca, in Hidalgo County, Texas, 
and such other points as may be satisfactory to Rio Grande 
Valley Gas Company. 

III 

Second Party Agrees to pay for all gas delivered by 
First Party to Rio Grande Valley Gas Company under this 
contract, at the rate of four cents (4£) per one-thousand 
(1,000) cubic feet of gas measured as hereinafter provided. 

IV 

All Gas Delivered Hereunder shall be measured and 
computed into units of measurement as provided in said 
contract attached hereto as Exhibit “A,” and bills shall be 
rendered by First Party to Second Party in accordance 
with provisions of said contract. 

V 

New Taxes: The price set out above is based on the 
assumption that every tax on gas or on the production, 
severance, gathering, transportation, handling, sale or 
delivery of gas, or upon the right or privilege to produce, 
sever, gather, transport, handle, sell or deliver gas, in 
effect at the time of the execution of this agreement shall 
remain unchanged during the term hereof. The term ‘ ‘ tax ’ ’ 
as used in this article shall mean any tax (other than ad 
valorem or income taxes), license, fee or charge levied, as¬ 
sessed or made by any governmental authority on the gas 
itself or on the act, right or privilege of the production, 
severance, gathering, transportation, handling, sale 

456 or delivery of gas which is based on the volume or 
value of the gas in question. 
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If tlie presently existing rate of any such tax now in 
effect he increased, or any new tax he imposed, Second 
Party shall reimburse First Party for the increased amount 
paid by First Party on the gas delivered hereunder by 
virtue of such increase or new tax and similar reimburse¬ 
ments shall be made by Second Party to First Party for each 
additional increase in any tax now in effect, and for each 
subsequent increase in any new tax imposed after the date 
hereof, paid by Second Party on the gas delivered here¬ 
under; provided, however, that the net amount of the tax 
which Second Party is required to reimburse First Party in 
accordance with the provisions of this paragraph shall 
never as to any billing period exceed an average of one 
cent (1£) per thousand cubic feet on the gas purchased by 
Second Party from First Party hereunder. If the rate of 
any such tax be decreased, or if any such tax be discon¬ 
tinued, First Party shall credit Second Party with the 
saving effected bv First Partv on the gas delivered here- 
under by virtue of such decrease or discontinuance. 

For the purpose of determining the reimbursement to 
be made by Second Party to First Party, or the credit to 
be given by First Party to Second Party hereunder in 
respect to taxes paid by First Party on the gas delivered 
hereunder, any tax paid by any subsidiary or affiliate of 
First Party and any tax which First Party under contrac¬ 
tual obligation refunds to the person or company paying 
same, shall be considered to have been paid by First Party. 

VI 

Force Majeure: In the event of either party hereto be¬ 
ing rendered unable wholly or in part by force majeure to 
carry out its obligations under this contract other 
457 than to make payments of amounts due for gas actu¬ 
ally delivered hereunder, it is agreed that on such 
party giving notice and full particulars of such force 
majeure in writing or by tellegraph to the other party as 
soon as possible after the occurrence of the cause relied on, 
then the obligations of the party giving such notice so far 
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as they are affected by such force majeure shall be sus¬ 
pended during- the continuance of any inability so caused 
but for no longer period, and such cause shall so far as pos¬ 
sible be remedied with all reasonable dispatch. The term 
“force mejeure” as employed herein shall mean acts of 
God, strikes, lockouts or other industrial disturbances, acts 
of the public enemy, wars, blockades, insurrections, riots, 
epidemics, landslides, lightning, earthquakes, fires, storms, 
floods, washouts, arrests and restraint of rulers and people, 
acts of the government, failure or inability to obtain labor 
or material by reason of priority regulations or orders of 
the government, civil disturbances, explosions, breakage or 
accident to machinery or lines of pipe, freezing of wells or 
lines of pipe, partial or entire failure of natural gas wells, 
shortage of zinc ores and concentrates, and any other 
causes, whether of the kind herein enumerated or otherwise, 
not within the control of the party claiming suspension and 
which by the exercise of due diligence such party is unable 
to overcome. Any suspension of supply or taking of gas 
for reasons permitted by the terms of this paragraph shall 
not extend to the term of this contract. 

VII 

Notices: Any notice hereunder shall be deemed to be 
properly given if in writing and either mailed by postpaid 
registered mail, addressed to the respective parties at the 
addresses stated below or such other address as they shall, 
respectively, hereafter designate in writing, or personally 
delivered at said addresses: 

458 Gulf States Oil Company, 

1025 Chronicle Building, 

Houston, Texas 

United Gas Pipe Line Company, 

United Gas Building, 

Shreveport, Louisiana. 
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VIII 

Assignment: This agreement, or any of the rights or 
benefits accruing herefrom, shall not be assigned by either 
party without the written consent of the other party, and 
any attempted assignment without the consent of the other 
party shall not be binding or effective, except that Second 
Party may assign or convey or mortgage or pledge this 
contract upon the conveyance, assignment, mortgage or 
pledge as a whole of its pipe line system and that First 
Party may assign or convey or mortgage or pledge this 
contract upon the assignment, conveyance, mortgage or 
pledge as a whole of its gas pipe line system owned or used 
in connection with supplying the requirements of this con¬ 
tract, including the stock of any subsidiary owning and 
operating pipe lines in connection therewith; such assign¬ 
ment, conveyance, mortgage or pledge by either party, how¬ 
ever, shall not relieve it of the obligations imposed herein 
except that the assignment, conveyance, mortgage or pledge 
of this contract by either party to a trustee as security for 
debt shall not require the trustee to assume the obligations 
of this contract. 

IX 

Execution In Counterparts: This contract may be exe¬ 
cuted in any number of counterparts, and each of such ex¬ 
ecuted counterparts shall be considered an original con¬ 
tract. 

X 

Succession: All the covenants, terms, agreements and 
conditions herein contained shall extend to and be obliga¬ 
tory upon the successors of the respective parties hereto 
and their assigns, when assigned as heretofore provided, 
except that, if either party should assign this contract to a 
trustee for the purpose of securing indebtedness, the 
459 trustee shall not be personally bound thereby. 

In Witness Whereof, the parties hereto have caused 
these presents to be executed by their duly authorized offi- 
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cers, in their respective corporate names, and their rsepec- 
tive corporate seals to be hereunto affixed and attested as 
of the dav and year first above written. 


Attest: 


United Gas Pipe Line Company 

By- 

President 


Secretary 


Attest: 


Gulf States Oil Company 

By- 

President 


Secretary 


460 EXHIBIT A 

This Agreement made and entered into this IS 
day of February, 1941, by and between United Gas Pipe 
Line Company, a Delaware corporation having a permit to 
do business in the State of Texas (hereinafter called 
“Seller”), and Rio Grande Valley Gas Company, a Dela¬ 
ware corporation having a permit to do business in the 
State of Texas, (hereinafter called “Buyer”), 

Witnesseth : 

Whereas, United Gas Public Service Company, a cor¬ 
poration of the State of Delaware, and Buyer entered into 
an agreement dated December 24, 1936, for the sale and 
purchase of gas; and 

V'hereas, United Gas Pipe Line Company, Seller herein, 
assumed the obligations and acquired the rights of United 
Gas Public Service Company under the above mentioned 
contract; and 

Whereas, the parties hereto desire that the above men¬ 
tioned contract of December 24,1936 shall continue in force 
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and effect subject to the provisions thereof until the date of 
its expiration, namely, December 24, 1941, and thereafter 
the same shall, except as to rights arising prior to December 
24, 1941, terminate and the present agreement shall become 
effective; 

Now Therefore, for the considerations hereinabove men¬ 
tioned and the covenants and agreements hereinafter con¬ 
tained, the parties hereto do hereby enter into the following 
agreement, to-wit: 

Article 1. 

Subject to the terms and conditions hereof, Seller agrees 
to sell and deliver or cause to be delivered to Buyer such 
amount of natural gas as Buyer may desire to purchase 
from Seller for sale and distribution through Buyer’s pipe 
line and distribution system as now contracted and as the 
same may be hereafter extended; provided, however, that 
Seller shall not be obligated to sell and deliver gas to Buyer 
for resale by Buyer to other pipe line companies and/or 
distribution companies. 

461 Buyer agrees to purchase and receive from Seller 
during each year of the term of this agreement and 
to pay Seller for, or to pay Seller for whether taken or not, 
such amount of natural gas as, calculated at the price pro¬ 
vided in Article 6 hereof, shall result in the payment to 
Seller of not less than Twenty-five Thousand Dollars ($25,- 
000.00) during each year of the term of this agreement. 

Article 2. 

The gas to be sold and delivered by Seller to Buyer here¬ 
under shall be delivered to Buyer at the present metering 
station of Buyer at which deliveries of gas have previously 
been made by Seller to Buyer, said metering station being 
located at the northern terminus of Buyer’s main pipe 
line in Jim Hogg County, Texas. 

Subject to the provisions of Article 6 hereof, the gas shall 
be delivered at said delivery point against the working pres¬ 
sure in Buyer’s said pipe line, provided, however, that 
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Seller shall not be required to deliver said gas against a 
working pressure of more than two hundred seventy-five 
(275) pounds per square inch gauge. Buyer shall install 
and maintain regulators at said delivery point for control¬ 
ling the pressure of the gas delivered by Seller to Buyer. 

Article 3. 

Buyer shall install and maintain in accurate repair at 
the point of delivery hereunder orifice meters for the accu¬ 
rate measurement of the gas supplied by Seller hereunder, 
and shall cause said meters to be read regularly. 

The respective meters, meter readings and meter charts 
shall be at all reasonable times accessible to inspection and 
examination by Seller. The meters shall be calibrated at 
least once each fifteen (15) days, by and at the expense of 
Buyer. The reading, calibration and adjustment of Buy¬ 
er’s meters and changing of charts shall be done only by 
Buyer, but all data with respect thereto shall at all 
462 reasonable times be available to Seller. If upon any 
test made by either Buyer or Seller the percentage 
of inaccuracy shall be two per cent (2%) or more, regis¬ 
trations thereof shall be corrected at the rate of such in¬ 
accuracy for any period which is definitely known and 
agreed upon, but, in case the period is not definitely known 
and agreed upon, then for a period extending back one-half 
of the time elapsed since the last date of calibration. Fol¬ 
lowing any test, metering equipment found inaccurate shall 
immediately be restored by Buyer to a condition of accu¬ 
racy. If for any reason any meter is out of service and/or 
out of repair so that the amount of gas delivered cannot be 
ascertained or computed from the reading thereof, gas de¬ 
livered during the period such meter was out of service 
and/or out of repair shall be estimated and agreed upon 
by the parties hereto upon the basis of the best data avail¬ 
able, using the first of the following methods which is 
feasible: 

(a) By using the registration of Seller’s check meter if 
installed and accurately registering. 
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(b) By correcting the error if the percentage of error is 
ascertainable by calibration, test or mathematical 
calculation. 

(c) By estimating the quantity of the delivery by de¬ 
liveries during preceding periods under similar con¬ 
ditions when the meter was registering accurately. 

Seller may, at its option and expense, install and operate 
check meters to check Buvcr’s meters, but measurement of 
gas for the purpose of this agreement shall be by Buyer’s 
meters only, except in cases hereinabove specifically pro¬ 
vided to the contrarv. Check meters shall be of the orifice 
type and shall be subject at all reasonable times to inspec¬ 
tion and examination by Buyer, but the reading, calibra¬ 
tion and adjustment thereof and changing of charts shall 
be done only by Seller. 

463 Article 4. 

The unit of measurement for the natural gas de¬ 
liverable under this agreement shall be one thousand (1,000) 
cubic feet of natural gas at a base temperature of sixty 
(60) degrees Fahrenheit and at a base pressure of two 
(2) pounds gauge pressure above fourteen and seven- 
tenths (14.7) pounds absolute atmospheric pressure, and 
the readings and registrations of the measuring equipment 
herein provided for shall be computed into such units. 

For the purpose of measurement, the absolute atmos¬ 
pheric (barometric) pressure shall be assumed to be four¬ 
teen and seven-tenths (14.7) pounds per square inch, irres¬ 
pective of the actual elevation or the location of the delivery 
point above sea level or variations in such barometric 
pressure from time to time. Corrections shall be made for 
variation of the gas from Boyle’s law. 

The temperature of the gas flowing through the meter or 
meters shall be determined by the use of a recording ther¬ 
mometer to be installed and maintained by Buyer and so 
located that it may properly record the temperature of the 
natural gas flowing through the meter or meters. Said 
thermometer shall be checked at least once each fifteen (15) 
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days with a certified indicating mercurial thermometer. 
The average temperature recorded each day shall be used 
in computing measurements and the volume of gas de¬ 
livered shall be corrected from the average temperature so 
obtained to the base temperature of sixty (60) degrees 
Fahrenheit. 

The multipliers used in determining the orifice place co¬ 
efficients shall be calculated on the basis of sixty one-hun¬ 
dredths (.60) specific gravity, and it is agreed that the 
specific gravity of the gas delivered hereunder shall be 
assumed to be sixty-one-hundredths (.60) and no corrections 
shall be made for variations therefrom of the actual spe¬ 
cific gravity of the gas delivered hereunder. 

464 The values of the coefficients used for orifices 
shall be calculated in accordance with the formulas 
contained in the Natural Gas Handbook by John C. Diehl, 
1927 Edition, covering the measurement of gas and liquids 
by orifice meters. 

Article 5. 

The term of this agreement shall be for a period of five 
(5) years beginning on the 24th day of December, 1941, at 
seven o’clock, A. M. and ending on the 24th day of Decem¬ 
ber, 1946, at seven o’clock A. M. 

Article 6. 

Buyer shall pay to Seller for all gas delivered hereunder 
at the price of Seven Cents (7?) per one thousand (1,000) 
cubic feet, provided, however, that in the event Seller should 
determine for any reason to compress the gas sold and de¬ 
livered to Buyer hereunder, then Buyer shall as to any 
such gas which is compressed by Seller and delivered to 
Buyer hereunder pay to Seller in addition to the above 
mentioned price an additional amount per one thousand 
cubic feet for the gas so compressed and delivered hereun¬ 
der, such additional amount to be agreed upon by Seller and 
Buyer. If the parties are unable to agree upon such ad¬ 
ditional amount, Seller shall not be obligated to compress 
any gas deliverable hereunder. 






97 


Article 7. 

The price set out above is based on the assumption that 
every tax on gas or on the production, severance, gathering, 
transportation, handling, sale or delivery of gas, or upon 
the right or privilege to produce, sever, gather, transport, 
handle, sell or deliver gas, in effect at the time of the exe¬ 
cution of this agreement shall remain unchanged during 
the term hereof. The term “tax” as used in this article 
shall mean any tax (other than ad valorem or income tax), 
license, fee or charged, levied, assessed or made by any gov¬ 
ernmental authority on the gas itself or on the act, right 
or privilege of the production, severance, gathering, trans¬ 
portation, handling, sale or delivery of gas which is based 
on the volume or value of the gas in question. 

465 If the presently existing rate of any such tax now 
in effect be increased, or any new tax be imposed, 
buyer shall reimburse Seller for the increased amount paid 
by Seller on the gas delivered hereunder by virtue of such 
increase or new tax; provided, however, that the net amount 
of the tax which Buyer is required to reimburse Seller in 
accordance with the provisions of this Article 7 shall never 
as to any billing month exceed an average of one cent (1^) 
per thousand cubic feet on the gas purchased by Buyer 
from Seller hereunder. Similar reimbursements shall be 
made by Buyer to Seller for each additional increase in any 
tax now in effect, and for each subsequent increase in any 
new tax imposed after the date hereof, paid by Seller on the 
gas delivered hereunder. If the rate of any such tax be de¬ 
creased, Seller shall credit Buyer with the saving affected 
by Seller on the gas delivered hereunder by virtue of such 
decrease. 

For the purpose of determining the reimbursement to be 
made by Buyer to Seller, or the credit to be given by Seller 
to Buyer hereunder in respect to taxes paid by Seller on 
the gas delivered hereunder, any tax paid by any subsidiary 
or affiliate of Seller and any tax which Seller under con- 
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tractual obligation refunds to the person or company pay¬ 
ing same, shall be considered to have been paid by Seller. 

Article 8. 

For the purpose of billing and accounting for gas de¬ 
livered hereunder, the day shall begin at seven o’clock A. 
M. and extend to seven o’clock A. M. on the following cal¬ 
endar day, and the month (hereinafter called “billing 
month”) shall begin at seven o’clock A. M. on the 26th day 
of the calendar month and extend to seven o’clock A. M. 
on the 26th day of the following calendar month. Each 
party shall read all meters daily at seven o’clock A. M. as 
nearly as practicable. 

466 On or before the fifth (5th) day of each calendar 
month, Buyer shall render to Seller, at its office at 
San Antonio, Texas, or such other office as may from time to 
time be designated in writing by Seller, a statement of the 
amount of gas delivered by Seller during the preceding 
billing month and shall accompany such statement with 
meter charts or other supporting data. All meter charts or 
other supporting data submitted by Buyer shall be prompt¬ 
ly returned by Seller after examination thereof. 

On of before the tenth (10th) day of each calendar month, 
Seller shall render to Buyer, at its office at Brownsville, 
Texas, or such other office as may from time to time be 
designated in writing by Buyer, a statement of the amount 
due by Buver to Seller for gas delivered to Buver here- 
under during the preceding billing month. 

On or before the twentieth (20th) day of each calendar 
month, Buyer shall make payment to Seller, it its office at 
San Antonio, Texas, or such other office as may from time 
to time be designated in writing by Seller, for all gas de¬ 
livered hereunder to Buyer during the preceding billing 
month. 

If Buyer shall fail to purchase and receive from Seller, 
during any year of the term of this agreement, such 
amount of gas as, calculated at the price provided in Ar¬ 
ticle 6 hereof, will amount to Twenty-Five Thousand Dol- 
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lars ($25,000.00), then Buyer shall, within thirty (30) days 
after the expiration of such year, pay to Seller, at its office 
at San Antonio, Texas, or such other office as may from time 
to time be designated in writing by Seller, such amount of 
money as will, when added to the amount paid to Seller by 
Buyer for gas actually taken by Buyer from Seller during 
said year, amount to Twenty-five Thousand Dollars ($25,- 
000 . 00 ). 

Should Buyer fail to pay any amount due to Seller when 
the same is due, interest thereon shall accrue at the rate of 
six per cent (6%) per annum from the date when such 
amount is due until the same is paid. If such failure to 
pay continues for sixty (60) days, Seller may suspend de¬ 
liveries of gas hereunder, and the exercise of such right 
shall be in addition to any and all other remedies av- 
467 ailable to Seller. 

Article 9. 

The gas deliverable hereunder shall be natural gas as 
produced in its natural state from the wells, except that 
Seller may extract or permit the extraction of natural gas, 
gasoline and/or any helium content from said natural gas; 
provided that Seller shall not subject said gas nor permit 
said gas to be subjected to any treatment in the extraction of 
natural gas gasoline and/or helium content which shall 
substantially change the chemical composition of any of 
the component parts of said gas. Seller is to tender delivery 
to Buyer of natural gas which is of merchantable quality 
only and reasonably free from water and other objection¬ 
able fluids, reasonably free from sand and other objection¬ 
able solids and which contains not more than forty (40) 
grains of sulphur or twenty (20) grains of hydrogen sul¬ 
phide per thousand (1,000) cubic feet. 

Article 10. 

In the event of either party being rendered unable 
wholly or in part, by force majeure to carry out its ob¬ 
ligations under this contract, other than the obligation to 
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make payments of amounts due hereunder, it is agreed 
that on such party giving notice and full particulars of 
such force majeure in writing or by telegraph to the 
other party as soon as possible after the occurrence of the 
cause relied on, then the obligations of the party giving 
such notice, so far as they are affected by such force ma¬ 
jeure shall be suspended during the continuance of any 
inability so caused but for no longer period, and such cause 
shall so far as possible be remedied with all reasonable dis¬ 
patch. The term “force majeure”, as employed herein, 
shall mean acts of God, strikes, lockouts, or other indus¬ 
trial disturbances, acts of the public enemy, wars, blockades, 
insurrections, riots, epidemics, landslides, lightning, earth¬ 
quakes, fires, storms, floods, washouts, arrests and restraint 
of rulers and people, civil disturbances, explosions, 
468 breakage or accident to machinery or lines of pipe, 
freezing of wells or lines of pipe, partial or entire 
failure of natural gas wells, and any other causes, whether 
the kind herein enumerated or otherwise, not within the 
control of the party claiming suspension, which by the 
exercise of due diligence such party shall not have been 
able to avoid. It is understood and agreed that the settle¬ 
ment of strikes or lockouts shall be entirely within the dis¬ 
cretion of the party having the difficulty, and the above re¬ 
quirement that any force majeure shall be remedied with 
all reasonable dispatch shall not require the settlement of 
strikes or lockouts by acceding to the demands of opposing 
party when such course is inadvisable in the discretion of 
the party having the difficulty. 

Article 11. 

As between the parties hereto, Seller shall be in control 
and possession of the gas deliverable hereunder and res¬ 
ponsible for any damage or injury caused thereby until the 
same shall have been delivered to Buyer, after which de¬ 
livery Buyer shall be deemed to be in exclusive control and 
possession thereof and responsible for any injury or dam¬ 
age caused thereby. 
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Article 12. 

If either party shall fail to perform any of the covenants 
or obligations imposed upon it under and by virtue of this 
agreement (except where such failure shall be excused 
under any of the provisions of this agreement), then in 
such event the other party may at its option terminate 
this agreement by proceeding as follows: The party not 
in default shall cause a written notice to be served on the 
party in default, stating specifically the cause for termina¬ 
ting this agreement and declaring it to be the intention 
of the party giving the notice to terminate the same; there¬ 
upon, the party in default shall have thirty (30) days after 
the service of the aforesaid notice in which to remedy or 
remove the cause or causes stated in the notice for 
469 terminating the agreement, and if within said period 
of thirty (30) days the party in default does so 
remove or remedy said cause or causes and fully idenmify 
the party not in default for any and all consequences of such 
breach, then such notice shall be withdrawn and this agree¬ 
ment shall continue in full force and effect. In case the 
party in default does not so remedy and remove the cause 
or causes and/or does not idemnify the party giving the 
notice for any and all consequences of such breach, within 
said period of thirty (30) days, then this agreement shall 
become null and void from and after the expiration of said 
period. Any cancellation of this agreement pursuant to 
the provisions of this article shall be without prejudice to 
the right of the party not in default to collect any amounts 
then due it and without waiver of any other remedy to 
which the party not in default may be entitled for violation 
of this agreement. 

Article 13. 

Any notice hereunder shall be deemed to be fully given 
if in writing, either sent by postpaid registered mail, ad¬ 
dressed to the respective parties at the addresses stated 
below or such other address as they shall, respectively, 
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hereinafter designate in writing, or personally delivered at 
said respective addresses: 

United Gas Pipe Line Company, 

United Gas Building, 

Shreveport, Louisiana. 

Reo Grande Valley Gas Company, 
Brownsville, Texas. 

Article 14. 


This agreement shall bind and benefit the successors and 
assigns of each of the parties hereto. 


In Witness Whereof, the parties hereto have caused 
this agreement to be executed in duplicate originals by their 
respective corporate officers thereunto duly authorized and 
their respective corporate seals to be hereunto affixed, on 
the day and year first above written. 


Attest: 

J. H. Miracle 
(seal) 


United Gas Pipe Line Company 

Bv. M. A. Abernathy 
* 

Vice President 


Rio Grande Valley Gas Company 
By 0. P. Wilson 

President 


Attest: 

Jas. T. Jackson 
Secretary 
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Exhibit 6 Introduced at Hearing of April 6 and 7,1942. 

470 Federal Power Commission Apr. 13 1942 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

In tlie Matter of Border Pipe Line Company (Delaware) 

Applicant 

Application for permit to export gas to Nueva Rosita, 

Mexico 

Docket No. G-22S 

It is stipulated that tlie attached is a true and correct 
photostatic copy of portions of the regulations of the law 
reglamenting Article 27 of the Constitution of the Republic 
of Mexico with regard to petroleum, issued under date of 
May 2, 1941, and published in the “Diario Oficial” Volume 
CXXIX, No. 49, of December 30, 1941, which excerpts in¬ 
clude Paragraph 3 of Article S8 of Chapter XII of said 
regulations, which paragraph pertains to gas lines for the 
transportation of gas not jn’oduced in the Republic of 
Mexico and destined for the sole use of the company con¬ 
structing such lines. 

It is further stipulated that said photostatic copy may 
be introduced in evidence in this matter, upon approval of 
the examiner as Apxdicant’s Exhibit “6.” 

Edw. H. Lange, 

Counsel for Federal Power 
Commission 

John C. Dawson, 

Counsel for Applicant, Border 
Pipe Line Company 

Federal Power Commission. Docket No. G-228. Hearing 
Ex. No. 6. Date Introduced April 15, 1942. 
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471 “REGULATIONS OF THE PETROLEUM 

LAW” 

(Published in the “Diario Oficial” Volume CXXIX, 
Number 49 of December 30, 1941) 

Mexico, D. F., January 9, 1942. 

Annex to Flic 7 6-1/. 

472 b).—When the circumstances noted in the preceding 

section are not present, the concession shall be 
granted to the concessionaire or applicant who presents 
the project most suited to the public needs and to the 
conditions of the petroleum industry; preference shall 
be given in this case to that which best guarantees 
the compliance with the respective obligations and 
attempts to amortize the investments under the most 
favorable conditions. 

Article 80 .—When the concessions are issued in favour of 
two or more persons, they shall be jointly responsible 
for the obligations they entail. 

Article 87 .—The concessions shall be issued in duplicate. 
The original, duly registered and inscribed, shall be 
delivered to the concessionaire, and the other shall 
be retained in the Secretariat as part of the respective 
file. 

Chapter XII 

Of the Concessions for Transportation 

Article 88 .—The concessions for transportation shall au¬ 
thorize the construction and installation of pipelines 
and gas-lines; the construction of the works necessary 
for the receipt and storage of the petroleum or the 
gas in initial, intermediate and final stations, and in 
the corresponding pumping and shipping stations; as 
well as the right to exploit the system made up of the 
pipelines and the stations mentioned. 

The concession shall also cover the construction of 
the accessory works, such as industrial railways, tele- 
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phone and telegraphic lines, water line systems and 
others, that may be necessary for the operation and 
maintenance of the system. 

Gas-lines for the transportation of gas not produced 
in the country and destined for the sole use of the 
company constructing them shall not be subject to the 
transportation concessions, but to special permits from 
the Secretariat, which shall state the safety and pro¬ 
tective requisites that must be met. 
*#######*# 

Exhibit D Introduced at Hearing of April 6 and 7,1942. 

525 This Agreement made and entered into as of the 
1st day of April, 1942, by and between Rto Grande 
Valeev Gas Company, a corporation organized under the 
laws of the State of Delaware, with a permit to do business 
in Texas, acting herein by and through its duly authorized 
officers, hereinafter called “Gas Company,” and Border 
Pipe Line Company, a corporation organized under the 
laws of the State of Delaware, with a permit to do business 
in the State of Texas, acting herein by and through its duly 
authorized officers, hereinafter called “Pipe Line Coin- 
pan v. ’ ’ 

WITNESSETH: 

Whereas, Pipe Line Company has entered into a con¬ 
tract with the American Smelting and Refining Company 
for the sale of approximately 12,000,000 cubic feet of gas 
per day to be delivered by Pipe Line Company at a point 
on the East bank of the Rio Grande River, approximately 
seven and one-half (7VL>) miles south of Laredo, Texas, and 
contemplates entering into contracts with other customers 
for the sale of gas for delivery at other points on this line. 

Now, therefore, in consideration of the mutual covenants 
and obligations herein contained and assumed by each 
party, and in consideration of the premises and the sum of 
One ($1.00) Dollar and other good and valuable considera¬ 
tions each to the other in hand paid, receipt of which is 
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hereby mutually acknowledged and confessed, the parties 
hereto have agreed and do agree as follows: 

Article I. 

Section 1 : Extent and Obligation of Service: For the 
term and in accordance with and subject to the terms and 
provisions hereafter set forth and contained, Gas Com¬ 
pany shall maintain its present pipe line and pipe line 
equipment and facilities now in use from a point near its 
Edinburg take-off up to and through Gas Company’s meter 
at the delivery point provided for in Section 6 of this 
Article, and likewise shall maintain the new portion 
526 of its line to be constructed of 8%" pipe from a point 
in the San Salvador Field in Hidalgo County, to a 
point near said Edinburg take-off and shall stand ready to 
supply and deliver and will supply and deliver to Pipe 
Line Company at said delivery point the quantity of natural 
gas required to be delivered by Gas Company to Pipe Line 
Company hereunder. 

Section 2: Obligation to Furnish Gas: For the term 
and in accordance with and subject to the terms, provisions, 
limitations and conditions contained in this contract, the 
Gas Company agrees to furnish and deliver to the Pipe Line 
Company natural gas of the specifications hereinafter stated 
to the extent of the maximum quantity of gas that can be 
delivered through said line under safe operating conditions 
by the pressures at which the gas is delivered to Gas Com¬ 
pany in said San Salvador Field. 

In this connection, however, it is specifically understood 

and agreed that Gas Company has a contract of date- 

-with the United Gas Company under which it 

has the right to purchase and take delivery of gas from 
United Gas Company at the connection with its line in Jim 
Hogg County, Texas, for its requirements for its customers 
along its lines and it is specifically understood and agreed 
that this contract shall not interfere with the right of the 
Gas Company to use said supply of gas for said customers 
in the event the same should become necessary by reason of 
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a shortage of gas or inability of Gas Company to obtain its 
supply from the sources other than said United Gas 
Company. 

Section 3: Obligation to Purchase Gas: For the term 
and in accordance with and subject to the terms, provisions, 
limitations and conditions contained in this contract, Pipe 
Line Company shall take from Gas Company and pay 
527 for natural gas of the specifications hereinafter set 
forth to the full extent of its requirements necessary 
to fulfill its contract with the American Smelting and Re¬ 
fining Company, above mentioned, and any other customer 
that may be connected to the pipe line hereinafter provided 
to be built by pipe line company. In order to make delivery 
of the gas herein provided to be purchased, Pipe Line Com¬ 
pany agrees to construct a line from said delivery point to 
a point on the East bank of the Rio Grande River, approxi¬ 
mately seven and one-half (7 1 /^>) miles south of Laredo, 
Texas, the same to be constructed of S%" pipe with 
3/16" wall thickness and of a grade of steel capable of 
being operated at a working pressure of approximately six 
hundred-fifty (650) pounds, with a factor of safety of 4, 
and will be approximately thirty-eight (38) miles in length. 

Section 4: Term of Contract: The term of this con¬ 
tract, oi“ term as that or any similar expression is used in 
this contract, shall mean and he the period of ten (10) years 
commencing when gas is first delivered hereunder. 

Section 5 : The Gas : The natural gas, hereinbefore and 
hereinafter commonly referred to as gas, to be supplied 
and paid for under the terms and provisions hereof shall be 
sweet gas, not to contain more than thirty (30) grains of 
total sulphur per 100 standard cubic feet, shall be merchant¬ 
able gas, reasonably free from water and other objection¬ 
able fluids and reasonably free from sand and other objec¬ 
tionable solids, and shall have a minimum “total heating 
value” of not less than 900 B.T.U.’s per standard cubic 
foot and a variation between the highest and lowest B.T.U. 
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value of not more than 300 B.T.U.’s. The average B.T.U. 
value of gas to be delivered hereunder shall be approxi¬ 
mately 1025 B.T.U.’s per cubic foot. The “average’’ B.T.U. 
value of the gas shall be determined in the manner herein¬ 
after provided for billing purposes. By the terms “total 
heating value” and “standard cubic foot,” as herein used, 
is meant those terms as defined by the United States 
528 Bureau of Standards. 

Methods prescribed by the United States Bureau 
of Standards for determining the “total heating value” of 
natural gas fuel shall be followed in determining the B.T.U. 
value of the gas furnished hereunder, and Gas Company 
shall install and use in said process a standard commercial 
recording calori-metcr. The weighted monthly average 
B.T.U. value as determined by this method shall be used 
in calculations for billing purposes. Either party hereto 
may, by two days’ written notice to the other party, require 
that a test be made of the equipment or any part of the 
equipment being used in the determination of the B.T.U. 
value of gas furnished hereunder, which test shall be made 
in accordance with standard practice jointly by repre¬ 
sentatives of Gas Company and Pipe Line Company, and 
any equipment or groups of equipment combined found to 
be in error to such an extent that the B.T.U. value as being 
determined by said process is in error as much as 2 c /c shall 
be either corrected so that computations as to B.T.U. 
value will be within 2% of accuracy or the equipment in 
error will be replaced with other equipment which will 
register sufficiently accurate for the computations arrived 
at by said process to be within 2% of accuracy. 

Section 6: Point of Delivery: The point of delivery 
of all gas to be delivered hereunder by Gas Company to 
Pipe Line Company shall be at the meter to be installed by 
Gas Company at the terminus of its line in the northwest 
corner of Jim Hogg County, Texas. 

Section 7: Liability for Injuries and Damages: Gas 
Company assumes all responsibility and liability for injuries 
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and damages caused by property and equipment owned by it 
and/or gas furnished under this agreement up to the point 
of delivery as defined in Section 6 of this Article, unless it 
shall be shown that such injury and damage is a result 
of negligence of Pipe Line Company, or its agents 
529 acting within the scope of their employment, pro¬ 
vided Gas Company assumes no responsibility or 
liability for injuries and damages caused directly by the 
operation by Pipe Line Company of the regulators to be 
owned and installed by Gas Company upon premises of 
Pipe Line Company and to be operated by Pipe Line Com¬ 
pany. Similarly, Pipe Line Company assumes all responsi¬ 
bility and liability for injuries and damages caused by 
equipment owned by it and/or gas furnished under this 
agreement at and past the point of delivery as defined in 
Section 6 of this Article, unless it shall be shown that such 
injury or damage is a result of negligence of Gas Com¬ 
pany or its agents acting within the scope of their employ¬ 
ment or of defects in the regulators owned by it. 

Article II. 

Section 1 : Rate or Charge for Gas: The quantity of 
gas delivered to Pipe Line Company hereunder, since the 
last preceding determination thereof, or since the com¬ 
mencement of service hereunder, as the case may be, shall 
be determined on or at the 25th of each calendar month. 
Each period intervening between two consecutive deter¬ 
minations and also the period intervening between the date 
of commencement of service and the first determination and 
the period between the last determination and the termina¬ 
tion of service shall constitute a billing period as that term 
is used in this agreement. 

Pipe Line Company shall pay to Gas Company for gas 
taken by it under the terms of this contract and measured 
as hereinafter provided, at each billing period, at the fol¬ 
lowing rates: 

Three and one-half cents (3 1 />^) per 1,000 cubic feet of 
gas delivered and calculated as hereinafter provided. 
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Section 2: Billing: As soon as practicable after the 
25th day of each month. Gas Company shall render to 
530 Pipe Line Company a bill or bills for the amounts 
due for the billing period just ended under any and 
all provisions of this contract, and Pipe Line Company shall 
pay Gas Company the amount of each such bill on or before 
the fifteenth day from the date upon which the Pipe Line 
Company receives such bill. If it shall be found that any 
such bill is erroneous in any respect, Gas Company shall 
forthwith render to Pipe Line Company a supplemental 
bill for any additional amount due from, or a credit memo¬ 
randum for any amount to be credited to, Pipe Line Com¬ 
pany to correct such error. Pipe Line Company shall pay 
any such supplemental bill on or before the tenth day of the 
succeeding calendar month after receipt of such supple¬ 
mental bill. 

Sections : Interest on Defaulted Bills: Should Pipe 
Line Company fail to pay when due, in accordance with the 
terms hereof, any bill rendered hereunder, and such bill 
shall remain unpaid for a period of ten (10) days after the 
due date thereof, Gas Company shall be entitled to receive 
and Pipe Line Company shall pay interest upon the amount 
of such bill at the rate of Six Per Cent ( 6 c /c ) per annum 
from date of default. If such failure to pay continues for 
sixty (60) days, Gas Company may suspend deliveries of 
gas hereunder, and the exercise of such right shall be in 
addition to any and all other remedies available to Gas 
Company. 

Article III. 

Section 1 : Regulators : Gas Company shall furnish, 
install and own, at a suitable location or locations on the 
premises of Pipe Line Company, a high pressure regulator 
and intermediate pressure regulator for controlling the 
pressure of the gas delivered to Pipe Line Company and 
delivering the same into Pipe Line Company’s line against 
the working pressure therein. Locations for these regu¬ 
lators shall be furnished by Pipe Line Company on its 
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premises without cost to Gas Company, and Gas Company 
shall have free ingress and egress to said regul- 

531 lators for the purpose of inspecting, repairing, re¬ 
placing and removing them and for the proper care 

of same, and Pipe Line Company shall cooperate with Gas 
Company to protect them from damage or injury and to 
permit no person other than representatives of Gas Com¬ 
pany or persons authorized by Gas Company to tamper 
with or remove the same. 

Section 2: Meters: All gas supplied, furnished and 
delivered by Gas Company to Pipe Line Company under 
the terms and provisions hereof shall be measured by 
orifice meter or meters of standard type to be furnished, 
installed, owned and maintained by Gas Company, but to 
be satisfactory to Pipe Line Company as to type and in¬ 
stallation, at location or locations on or near the low pres¬ 
sure side of the intermediate regulators on the premises of 
Pipe Line Company. A standard commercial grade re¬ 
cording thermometer shall be installed by Pipe Line Com¬ 
pany at point of metering for recording the temperature of 
gas delivered. Locations for these meters shall be furnished 
by Pipe Line Company on its premises without cost to Gas 
Company, and Gas Company shall have free ingress and 
egress to said meters for the purpose of reading, inspec¬ 
tion, repairing, replacing and removing them and for the 
proper care of same, and Pipe Line Company shall co¬ 
operate with Gas Company to protect them from damage 
or injury and to permit no person other than representa¬ 
tives of Gas Company or persons authorized by Gas Com¬ 
pany to tamper with or remove the same. 

Charts shall be changed on meters daily at 12:00 noon 
of each as near as practicable. 

Pipe Line Company may, at its election, install meters 
of its own between the meters of Gas Company and the 
point or points of use for the purpose of checking measure¬ 
ments of Gas Company’s meters. 

532 All meters and thermometers for the purpose of 
computing and measuring the gas shall be located on 

the intermediate pressure line. 
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Sections : Measurement: For the purpose of measure¬ 
ment and billing a standard thousand (1000) cubic feet of 
gas shall be that quantity of gas at six-tenths (.6) specific 
gravity occupying a thousand (1000) cubic feet at a base 
pressure of fourteen and four-tenths (14.4) pounds per 
square inch and at a base temperature of sixty (60) de¬ 
grees Fahrenheit. 

The monthly arithmetical mean of the recorded tem¬ 
perature taken at a point of metering shall be used for 
calculating the quantity of gas delivered. Temperature 
corrections shall be made for eacli one (1) degree Fahren¬ 
heit variation in temperature from the standard of sixty 
(60) degrees Fahrenheit. 

The gravity of gas used in calculating the number of 
standard thousand (1000) cubic feet of gas delivered for 
each month’s billing shall be corrected for each one- 
hundredths (.01) variation in the specific gravity of the gas 
from the standard of six-tenths, (.6). Specific gravity of 
the gas shall be determined with a specific gravity balance 
from samples of gas collected at the point of metering in the 
presence of both parties and the monthly arithmetical mean 
of the determined specific gravity shall be used for calcu¬ 
lating the cubic feet of gas delivered. 

Section 4: Testing of Meters and Thermometers: All 
meters and thermometers in service shall be tested by the 
party owning the same at regular periods of approximately 
each fifteen (15) days and, in so far as convenient and 
practicable, on corresponding days of each month. All 
tests shall be made in the presence of the other party’s 
representative, if such other party desires to be repre¬ 
sented at such test. Either party may have a test of any 
meter or meters or thermometer made at any time upon 
giving two (2) days’ written notice to the other 
533 party. Any meter installed by Gas Company which 
is found on test to register not more than 2 c /c fast or 
slow shall be deemed to be correct. In the event any meter 
upon test proves to be more than 2 r /r fast or slow, adjust- 
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mcnt shall be made for the gas delivered during the period 
that such meter was registering inaccurately, which period 
shall not in any event be deemed to exceed fifteen (15) days 
or to extend prior to the next preceding test, such adjust¬ 
ment to be made in the following manner: 

Where the meter shall be registering in excess of 2% 
fast or slow, the volume of gas shall be decreased or in¬ 
creased, respectively, in an amount equal to half the inac¬ 
curate registering in excess of 2/f. During the time any 
meter is out for repair or is being tested, or in the event of 
a sudden failure of any meter to register accurately for any 
period within the 2% variation allowed herein, if it is not 
feasible to install another meter, the volume of the gas 
passed shall be estimated by agreement of parties hereto, 
until a new or repaired meter is installed, and adjustment 
and settlement shall be made in the regular monthly period 
on the basis of the amount of gas registered at like pressure 
for like periods of time when the meter was registering ac¬ 
curately. In no event shall the meter remain out of service 
for a period of more than fifteen (15) days. If Pipe Line 
Company exercises its right of installing and operating 
check meters, then in the event and only in the event of the 
failure of the meters of Gas Company to register accurately 
at any time (allowing for the variation above mentioned), 
the registration of the meters of Pipe Line Company, in¬ 
stead of the estimated quantity of gas above provided for, 
shall be taken as the correct quantity of gas delivered to 
Pipe Line Company, provided the meters of the Pipe Line 
Company are correct within the above variations, until such 
time as the meter or meters of Gas Company shall be ad¬ 
justed, repaired or replaced. The meters of Pipe 
534 Line Company shall be tested and adjusted during 
the period of their use in the same manner as is above 
provided for the testing and adjusting of Gas Company’s 
meters, and Gas Company shall be entitled to have access 
to such meters at all reasonable times for that purpose. 
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Article IV. 

Section 1 : New Taxes: The price set out above is 
based on the assumption that every tax on gas or on the 
production, severance, gathering, transportation, handling, 
sale or delivery of gas, or upon the right or privilege to pro¬ 
duce, sever, gather, transport, handle, sell or deliver gas, 
in effect at the time of the execution of this agreement shall 
remain unchanged during the term hereof. The term "‘tax” 
as used in this article shall mean any tax (other than ad 
valorem or income taxes), license, fee or charge levied, 
assessed or made bv any governmental authority on the gas 
itself or on the act, right or privilege of the production, 
severance, gathering, transportation, handling, sale or 
delivery of gas which is based on the volume or value of the 
gas in question. 

If the presently existing rate of any such tax now in effect 
be increased, or any new tax be imposed, Pipe Line Com¬ 
pany shall reimburse Gas Company for the increased 
amount paid by Gas Company on the gas delivered here¬ 
under bv virtue of such increase or new tax and similar 
reimbursements shall be made by Pipe Line Company to 
Gas Company for each additional increase in any tax now in 
effect, and for each subsequent increase in any new tax im¬ 
posed after the date hereof, paid by Gas Company on the 
gas delivered hereunder; provided, however, that the net 
amount of the tax which Pipe Line Company is required to 
reimburse Gas Company in accordance with the provisions 
of this Article shall never as to any billing period exceed 
an average of one cent (1^) per thousand cubic feet on the 
gas purchased by Pipe Line Company from Gas Company 
hereunder. If the rate of any such tax be decreased, 
535 or if any such tax be discontinued, Gas Company 
shall credit Pipe Line Company with the saving 
effected by Gas Company on the gas delivered hereunder 
by virtue of such decrease or discontinuance. 

For the purpose of determining the reimbursement to be 
made by Pipe Line Company to Gas Company, or the credit 
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to be given by Gas Company to Pipe Line Company here¬ 
under in respect to taxes paid by Gas Company on the gas 
delivered hereunder, any tax paid by any subsidiary or 
affiliate of Gas Company and any tax which Gas Company 
under contractual obligation refunds to the person or com¬ 
pany paying same, shall be considered to have been paid by 
Gas Company. 

Article V. 

Section 1 : Force Majeure : In the event of either party 
hereto being rendered unable wholly or in part by force 
majeure to carry out its obligations under this contract 
other than to make payments of amounts due for gas actu¬ 
ally delivered hereunder, it is agreed that on such party 
giving notice and full particulars of such force majeure in 
writing or by telegraph to the other party as soon as pos¬ 
sible after the occurrence of the cause relied on, then the 
obligations of the party giving such notice so far as they 
are affected by such force majeure shall be suspended 
during the continuance of any inability so caused but for no 
longer period, and such cause shall so far as possible be 
remedied with all reasonable dispatch. The term “force 
majeure” as employed herein shall mean acts of God, 
strikes, lockouts or other industrial disturbances, acts of 
the public enemy, wars, blockades, insurrections, riots, epi¬ 
demics, landslides, lightning, earthquakes, fires, storms, 
floods, washouts, arrests and restraint of rulers and people, 
acts of the government, failure or inability to obtain labor 
or material by reason of priority regulations or orders of 
the government, civil disturbances, explosions, breakage or 
accident to machinery or lines of pipe, freezing of wells or 
lines of pipe, partial or entire failure of natural gas 
536 wells, shortage of zinc ores and concentrates, and any 
other causes, whether of the kind herein enumerated 
or otherwise, not within the control of the party claiming 
suspension and which by the exercise of due diligence such 
party is unable to overcome. Any suspension of supply or 
taking of gas for reasons permitted by the terms of this 
Section shall not extend to the term of this contract. 


Section 2: Cancellation: If cither party shall fail to 
perform any of the covenants or obligations imposed upon 
it under and by virtue of this contract (except where such 
failure shall be excused under any of the provisions of this 
contract), then in such event the other party may at its 
option terminate this contract by proceeding as follows: 

The party not in default shall cause a written notice to be 
served on the party in default, stating specifically the cause 
for terminating this contract and declaring it to be the inten¬ 
tion of the party giving the notice to terminate the same; 
thereupon, the party in default shall have thirty (110) days 
after the service of the aforesaid notice in which to remedy 
or remove the cause or causes stated in the notice for 
terminating the contract, and if, within said period of thirty 
(30) days, the party in default does so remove or remedy 
said cause or causes, then sucli notice shall be withdrawn 
and this agreement shall continue in full force and effect. 
In case the party in default does not so remedy, remove 
said cause or causes within said period of thirty (30) days, 
then this agreement shall become null and void from and 
after the expiration of said period. Any cancellation of this 
agreement pursuant to the provisions hereof shall be with¬ 
out prejudice to the right of the party not in default to 
collect any amounts then due it and without waiver of any 
other remedy to which the party not in default may be en¬ 
titled for violation of this contract. 

Section 3 : Right of Cancellation for Rate Increase or 
Decrease: When and if any duly constituted regu- 
537 latorv body having legal authority in such matters so 
to act, during the term of this contract, issues a valid 
order increasing the rate which Pipe Line Company is re¬ 
quired to pay to Gas Company for gas furnished to it here¬ 
under, then in that event Pipe Line Company shall have the 
oi)tion to cancel this contract, such option to be exercised 
within ninety (90) days of the date such order becomes final. 
It is to be understood that failure of Pipe Line Company to 
exercise this option in the manner herein stipulated shall 
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be construed as an acceptance of tlie rate or rates thus im¬ 
posed by such a regulatory body, and the rate or rates thus 
imposed by such a regulatory body shall continue in 
force and effect during the term of this contract, unless and 
until changed by other valid orders by such regulatory body, 
and in every such case Pipe Line Company shall have a 
similar option as herein granted. 

It is also understood that if any duly constituted regu¬ 
latory body having authority in such matters to so act, 
during the term of this contract, should issue a valid order 
decreasing the rate which Pipe Line Company is required 
to pay to Gas Company for gas furnished to it hereunder, 
Gas Company shall have the option to cancel this contract, 
such option to be exercised within ninety (90) days of the 
date such order becomes final. It is understood that the 
failure of Gas Company to exercise this option shall he 
construed as an acceptance of the rates thus imposed by 
such regulatory body, and the rates thus imposed shall con¬ 
tinue in force and effect during the term of this contract, 
unless and until changed by other valid orders, and in every 
such case Gas Company shall have a similar option as 
granted above. 

The options granted to the respective parties herein¬ 
above in this Section, if exercised, must be evidenced by 
written notices properly addressed to the proper parties. 

Gas Company will promptly advise Pipe Line Company 
in writing of any order of any such regulatory body of 
which Gas Company shall have knowledge. 

53S Section 4. Notices: Any notice hereunder shall be 
deemed to be properly given if in writing and either 
mailed by postpaid registered mail, addressed to the re¬ 
spective parties at the addresses stated below or such 
other address as they shall, respectively, hereafter desig¬ 
nate in writing, or personally delivered at said addresses: 

Rio Grande Valley Gas Company, 

Brownsville, Texas. 

Border Pipe Line Company, 

Chronicle Building, 

Houston, Texas. 



ns 


Section 5. Modification : Xo modification, alteration or 
elimination of any of the terms, conditions or provisions 
of this contract shall be binding upon any of the parties 
hereto unless reduced to writing and signed bv each of the 
parties hereto. 

Section 0. Assignment: This agreement, or any of the 
rights or benefits accruing herefrom, shall not be assigned 
by either party without the written consent of the other 
party, and any attempted assignment without the consent 
of the other party shall not be binding or effective, except 
that Pipe Line Company may assign or convey or mortgage 
or pledge this contract upon the conveyance, assignment, 
mortgage or pledge as a whole of its pipe line system and 
that Gas Company may assign or convey or mortgage 
or pledge this contract upon the assignment, conveyance, 
mortgage or pledge as a whole of its gas pipe line system 
owned or used in connection with supplying the require¬ 
ments of this contract, including the stock of any subsidiary 
owning and operating pipe lines in connection therewith; 
such assignment, conveyance, mortgage or pledge by either 
party, however, shall not relieve it of the obligations im¬ 
posed herein except that the assignment, conveyance, mort¬ 
gage or pledge of this contract by either party to a trustee 
as security for debt shall not require the trustee to 
039 assume the obligations of this contract. 


Section 7. Execution In Counterparts: This 
contract may be executed in any number of counterparts, 
and each of such executed counterparts shall be considered 
an original contract. 

Section S . Succession : All the covenants, terms, agree¬ 
ments and conditions herein contained shall extend to and 
be obligatory upon the successors of the respective parties 
hereto and their assigns, when assigned as heretofore 
provided, except that, if either party should assign this con¬ 
tract to a trustee for the purpose of securing indebtedness, 
the trustee shall not be personally bound thereby. 
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In Witness Whereof, the parties hereto have caused 
these presents to be executed by their duly authorized of¬ 
ficers, in their respective corporate names, and their re¬ 
spective corporate seals to be hereunto affixed and attested 
as of the day and vcar first above written. 


Attest : 


Rio Grande Valley Gas Company 

By 

President 


Attest : 


Border Pipe Line Company 
By 

President 


**##* •■#** # * 

Exhibit E Introduced at Hearing of April 6 and 7,1942. 

541 This Agreement made and entered into as of the 
1st day of April, 1942, by and between Rio Grande 
Valley Gas Company, a corporation organized under the 
laws of the State of Delaware, with a permit to do business 
in Texas, acting herein by and through its duly authorized 
officers, hereinafter called “Gas Company”, and Gulf 
States Oil Company, a corporation organized under the 
laws of the State of Delaware, with a permit to do business 
in Texas, acting herein by and through its duly authorized 
officers, hereinafter called “Oil Company”, 

WITNESSETH: 

Whereas, Gas Company has entered into contract with - 
Border Pipe Line Company, a Delaware Corporation with 
a permit to do business in the State of Texas, to supply 
natural gas to said company for its requirements, said gas 
to be delivered at a point in Jim Hogg County, Texas, at the 
terminus of Gas Company’s line; and 
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Whereas, Oil Company lias a supply of natural gas avail¬ 
able to sell and deliver to Gas Company from its San 
Salvador Field, Hidalgo County, Texas. 

Now, Therefore, in consideration of the mutual cove¬ 
nants and obligations herein contained and assumed bv 
each party, and in consideration of the premises and the 
sum of One ($1.00) Dollar and other good and valuable 
considerations each to the other in hand paid, receipt of 
which is hereby mutually acknowledged and confessed, the 
parties hereto have agreed and do agree as follows: 

Article I. 

Section 1: Extent and Obligation of Service: For 
the term and in accordance with and subject to the terms 
and provisions hereinafter set forth and contained, Oil 
Company shall maintain its present wells and pipe lines in 
the San Salvador del Tide Grant, Hidalgo County, Texas, 
up to and through Oil Company’s meter at the delivery 
point provided for in Section 6 of this Article, and shall 
stand ready to supply and deliver, and will supply and de¬ 
liver to Gas Company at said delivery point against a 
working pressure in Gas Company’s line to be constructed 
as hereinafter provided, the quantity of natural gas re¬ 
quired to be delivered by Oil Company to the Gas Company 
hereunder. 

Section 2: Obligation to Furnish Gas: For the term 
and in accordance with and subject to the terms, provisions, 
limitations and conditions contained in this contract, the 
Oil Company agrees to furnish and deliver to the Gas Com¬ 
pany natural gas of the specifications hereinafter stated to 
the extent of all of the gas sold to the Border Pipe Line 
Company and delivered at the terminus of Gas Company’s 
line in Jim Hogg County, Texas, measured and paid for 
as hereinafter provided. 

Sections-. Obligation to Purchase Gas: For the term 
and in accordance with and subject to the terms, provisions, 
limitations and conditions contained in this contract, Gas 
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Company shall lake from Oil Company and pay for natural 
gas of the specification hereinafter set forth to the full 
extent of its requirements necessary to fulfill its contract 
with Border Pipe Line Company for delivery at the de¬ 
livery point, and measured as hereinafter provided. In 
order to take delivery of said gas, Gas Company agrees to 
construct a line from said delivery point to a connection 
with its 12%" line to be located near the Edinburg take¬ 
off, a distance of approximately fifteen miles, the same to 
be constructed of S%" pipe with 3/16''' wall thick- 
543 ness and of grade of steel capable of being operated 
at a working pressure of approximately six hundred- 
fifty (650) pounds, with a factor of safety of 4. 

Section 4: Teem of Contract: The term of this con¬ 
tract, or term as that or any similar expression is used in 
this contract, shall mean and be the period of ten (10) years 
commencing when gas is first delivered hereunder. 

Section 5: The Gas: The natural gas, hereinbefore 
and hereinafter commonly referred to as gas, to be sup¬ 
plied and paid for under the terms and provisions hereof 
shall be sweet gas, not to contain more than thirty (30) 
grains of total sulphur per 100 standard cubic feet, shall 
be merchantable gas, reasonably free from water and 
other objectionable fluids and reasonably free from sand 
and other objectionable solids, and shall have a minimum 
‘‘total heating value” of not less than 900 B. T. U.’s per 
standard cubic foot and a variation between the highest and 
lowest B. T. U. value of not more than 300 B. T. U.’s. The 
average B. T. U. value of gas to be delivered hereunder 
shall be approximately 1025 B. T. U.’s per cubic foot. The 
“average” B. T. U. value of the gas shall be determined 
in the manner hereinafter provided for billing purposes. 
By the terms “total heating value” and “standard cubic 
foot”, as herein used, is meant those terms as defined by 
the United States Bureau of Standards. 

Methods prescribed by the United States Bureau of 
Standards for determining the “total heating value” of 













natural gas fuel shall be followed in determining the B. T. 
U. value of the gas furnished hereunder, and Oil Co. shall 
install and use in said process a standard commercial re¬ 
cording calorimeter. The weighted monthly average B. T. 
U. value as determined by this method shall be used in cal¬ 
culations for billing purposes. Either party hereto may, 
by two days’ written notice to the other party, require that 
a test be made of the equipment or any part of the equip¬ 
ment being used in the determination of the B. T. IT. 
544 value of gas furnished hereunder, which test shall 
be made in accordance with standard practice joint¬ 
ly by representatives of Oil Company and Gas Company, 
and any equipment or groups of equipment combined found 
to be in error to such an extent that the B. T. U. value as 
being determined by said process is in error as much as 
2 r /c shall be either corrected so that computations as to B. 
T. U. value will be within 2% of accuracy or the equipment 
in error will be replaced with other equipment which will 
register sufficiently accurate for the computations arrived 
at by said process to be within 2% of accuracy. 

Section 6: Point of Delivery: The point of delivery 
of all gas to be delivered hereunder by Oil Company to 
Gas Company shall be at the meter to be installed by Oil 
Company at a point at its recycling plant situated in the 
southwest corner of Tract 135 of said San Salvador del 
Tule Grant, Hidalgo County, Texas, and at such other 
points as may be mutually agreed upon by both parties 
hereto. 

Section 7: Liability for Injuries and Damages: Oil 
Company assumes all responsibility and liability for in¬ 
juries and damages caused by property and equipment 
owned by it and/or gas furnished under this agreement up 
to the point of delivery as defined in Section 6 of this Ar¬ 
ticle, unless it shall be shown that such injury and damage is 
a result of negligence of Gas Company, or its agents acting 
within the scope of their employment, provided Oil Com¬ 
pany assumes no responsibility or liability for injuries and 
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damages caused directly by the operation by Gas Com¬ 
pany of the regulators to be owned and installed by Oil 
Company upon premises of Gas Company and to be opera¬ 
ted by Gas Company. Similarly, Gas Company assumes 
all responsibility and liability for injuries and damages 
caused by equipment owned by it and/or gas furnished 
under this agreement at and past the point of de- 
545 livery as defined in Section 6 of this Article, unless 
it shall be shown that such injury or damage is a 
result of negligence of Oil Company or its agents acting 
within the scope of their employment or of defects in the 
regulators owned by it. 

Article II. 

Section 1: Rate or Charge for Gas: The quantity of 
gas delivered to Gas Company hereunder, since the last pre¬ 
ceding determination thereof, or since the commencement 
of service hereunder, as the case may be, shall be 
determined on or at the 25th of each calendar month. 
Each period intervening between two consecutive deter¬ 
minations and also the period intervening between the 
date of commencement of service and the first determin¬ 
ation and the period between the last determination and the 
termination of service shall constitute a billing period as 
that term is used in this agreement. 

Gas Company shall pay to Oil Company for gas taken by 
it under the terms of this contract and measured as here¬ 
inafter provided, at each billing period, at the following 
rates: 

One and one-half cents (l 1 /-^) per 1,000 cubic feet of 
gas delivered and calculated as hereinafter provided. 

Section 2: Billing: As soon as practicable after the 
25th day of each month, Oil Company shall render to Gas 
Company a bill or bills for the amounts due for the billing 
period just ended under any and all provisions of this con¬ 
tract, and Gas Company shall pay Oil Company the amount 
of each such bill on or before the fifteenth day from the 
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date upon which the Gas Company receives such bill. If 
it shall be found that any such bill is erroneous in any res- 
pect, Oil Company shall forthwith render to Gas Company a 
supplemental bill for any additional amount due from, or a 
credit memorandum for any amount to be credited to, Gas 
Company to correct such error. Gas Company shall pay 
any such supplemental bill on or before the tenth 
546 day of the succeeding calendar month after receipt 
of such supplemental bill. 

Section 3 : Interest on Defaulted Bills: Should Gas 
Company fail to pay when due, in accordance with the terms 
hereof, any bill rendered hereunder, and such bill shall 
remain unpaid for a period of ten (10) days after the due 
date thereof, Oil Company shall be entitled to receive and 
Gas Company shall pay interest upon the amount of such 
bill at the rate of Six Per Cent (6%) per annum from date 
of default. If such failure to pay continues for sixty (60) 
days, Oil Company may suspend deliveries of gas hereun¬ 
der, and the exercise of such right shall be in addition to 
any and all other remedies available to Oil Company. 

Article III. 

Section 1 : Regulators: Oil Company shall furnish, in¬ 
stall and own, at a suitable location or locations on the 
premises of Gas Company, a high pressure regulator and 
intermediate pressure regulator for controlling the pressure 
of the gas delivered to Gas Company and delivering the 
same into Gas Company’s line against the working pres¬ 
sure therein. Locations for these regulators shall be fur¬ 
nished by Gas Company on its premises without cost to 
Oil Company, and Oil Company shall have free ingress and 
egress to said regulators for the purpose of inspecting, 
repairing, replacing and removing them and for the proper 
care of same, and Gas Company shall cooperate with Oil 
Company to protect them from damage or injury and to 
permit no person other than representative of Oil Company 
or persons authorized by Oil Company to tamper with or 
remove the same. 
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Section 2 : Meters : All gas supplies, furnished and de¬ 
livered by Oil Company to Gas Company under the terms 
and provisions hereof shall be measured by orifice 
547 meter or meters of standard type to be furnished, in- 
installed owned and maintained by Oil Company, but 
to be satisfactory to Gas Company as to type and installa¬ 
tion, at location or locations on or near the low pressure side 
of the intermediate regulator on the premises of Gas Com¬ 
pany. A standard commercial grade recording thermo¬ 
meter shall be installed by Gas Company at point of meter¬ 
ing for recording the temperature of gas delivered. Lo¬ 
cations for these meters shall be furnished by Gas Com¬ 
pany on its premises without cost to Oil Company, and Oil 
Company shall have free ingress and egress to said meters 
for the purpose of reading, inspection, repairing, replac¬ 
ing and removing them and for the proper care of same, 
and Gas Company shall cooperate with Oil Company to 
protect them from damage or injury and to permit no 
person other than representatives of Oil Company or per¬ 
sons authorized by Oil Company to tamper with or remove 
the same. 

Charts shall be changed on meters daily at 12:00 noon 
of each day as near as practicable. 

Gas Company may, at its election, install meters of its 
own between the meters of Oil Company and the point or 
points of use for the purpose of checking measurements of 
Oil Company’s meters. 

All meters and thermometers for the purpose of com¬ 
puting and measuring the gas shall be located on the inter¬ 
mediate pressure line. 

Section 3: Measurement: For the purpose of meas¬ 
urement and billing a standard thousand (1000) cubic feet 
of gas shall be that quantity of gas at six-tenths (.6) specific 
gravity occupying a thousand (1000) cubic feet at a base 
pressure of fourteen and four-tenths (14.4) pounds per 
square inch and at a base temperature of sixty (60) degrees 
Fahrenheit. 
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The monthly arithmetical mean of the recorded tempera* 
ture taken at a point of metering shall be used for calcu¬ 
lating the quantity of gas delivered. Temperature 
54S corrections shall be made for each one (1) degree 
Fahrenheit variation in temperature from the stand¬ 
ard of sixty (60) degrees Fahrenheit. 

The gravity of gas used in calculating the number of 
standard thousand (1000) cubic feet of gas delivered for 
each month’s billing shall be corrected for each one- 
hundredths (.01) variation in the specific gravity of the 
gas from the standard of six-tenths, (.6). Specific gravity 
of the gas shall be determined with a specific gravity balance 
from samples of gas collected at the point of metering in 
the presence of both parties and the monthly arithmetical 
mean of the determined specific gravity shall be used for 
caluculating the cubic feet of gas delivered. 

Section 4 . Testing of Meters and Thermometers: All 
meters and thermometers in service shall be tested bv the 
party owning the same at regular periods of approximately 
each fifteen (15) days and, in so far as convenient and 
practicable, on corresponding days of each month. All 
tests shall be made in the presence of the other party’s 
representative, if such other party desires to be repre¬ 
sented at such test. Either party may have a test of any 
meter or meters or thermometers made at any time upon 
giving two (2) days’ written notice to the other party. Any 
meter installed by Oil Company which is found on test to 
register not more than 2 c /o fast or slow shall be deemed to 
be correct. In the event any meter upon test proves to be 
more than 2% fast or slow, adjustment shall be made for 
the gas delivered during the period that such meter was 
registering inaccurately, which period shall not in any event 
be deemed to exceed fifteen (15) days or to extend prior to 
the next preceding test, such adjustment to be made in the 
following manner : 

Where the meter shall be registering in excess of 2 r /o fast 
or slow, the volume of gas shall be decreased or in- 
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549 creased respectively, in an amount equal to half the 
inaccurate registering in excess of 2% During the 

time any meter is out for repair or its being tested, or in 
the event of a sudden failure of any meter to register ac¬ 
curately for any period within the 2% variation allowed 
herein, if it is not feasible to install another meter, the 
volume of the gas passed shall be estimated by agreement of 
parties hereto, until a new or repaired meter is installed, 
and adjustment and settlement shall be made in the regu¬ 
lar monthly period on the basis of the amount of gas regis¬ 
tered at like pressure for like periods of time when the 
meter was registering accurately. In no event shall the 
meter remain out of service for a period of more than fifteen 
(15) days. If Gas Company exercises its right of installing 
and operating check meters, then in the event and only 
in the event of the failure of the meters of Oil Com¬ 
pany to register accurately at any time (allowing for the 
variation above mentioned), the registration of the meters of 
Gas Company, instead of the estimated quantity of gas 
above provided for, shall be taken as the correct quantity of 
gas delivered to Gas Company, provided the meters of the 
Gas Company arc correct within the above variations, 
until such time as the meter or meters of Oil Company shall 
be adjusted, repaired or replaced. The meters of Gas 
Company shall be tested and adjusted during the period of 
their use in the same manner as is above provided for the 
testing and adjusting of Oil Company’s meters, and Oil 
Company shall be entitled to have access to such meters 
at all reasonable times for that purpose. 

Section 5 : Line Loss : It is understood and agreed that 
Oil Company shall bear the line loss involved in the delivery 
of the gas under this contract to a point in Jim Hogg 
County, Texas, and the quantity of gas required for com¬ 
pressor station fuel for the compressor station provided to 
be erected by Border Pipe Line Company in said con¬ 
tract between Border Pipe Line Company and Gas 

550 Company, hereinbefore mentioned. 
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so caused but for no longer period, and such cause shall so 
far as possible be remedied with all reasonable dispatch. 
The term “force majeure” as employed herein shall mean 
acts of God, strikes, lockouts or other industrial disturban¬ 
ces, acts of the public enemy, wars, blockades, insurrections, 
riots, epidemics, landslides, lightning, earthquakes, fires, 
storms, floods, washouts, arrests and restraint of rulers and 
people, acts of the government, failure or inability to obtain 
labor or material by reason of priority regulations or or¬ 
der of the government, civil disturbances, explosions, break¬ 
age or accident to machinery or lines of pipe, freezing of 
wells or lines of pipe, partial or entire failure of natural 
gas wells, shortage of zinc ores and concentrates, and any 
other causes, whether of the kind herein enumerated or 
otherwise, not within the control of the party claiming sus¬ 
pension and which by the exercise of due diligence such 
party is unable to overcome. Any suspension of supply or 
taking of gas for reasons permitted by the terms of this 
Section shall not extend to the term of this contract. 

Section 2: Cancellation: If either party shall fail 
to perform any of the covenants or obligations imposed 
upon it under and by virtue of this contract (except where 
such failure shall be excused under any of the provisions of 
this contract), then in such event the other party may at 
its option terminate this contract by proceeding as follows: 
The party not in default shall cause a written notice to be 
served on the party in default, stating specifically the 
cause for terminating this contract and declaring it to be 
the intention of the party giving the notice to terminate the 
same; thereupon, the party in default shall have thirty 
553 (30) days after the service of the aforesaid notice in 

which to remedy or remove the cause or causes stated 
in the notice for terminating the contract, and if, within 
said period of thirty (30) days, the party in default does 
so remove or remedy said cause or causes, then such notice 
shall be withdrawn and this agreement shall continue in 
full force and effect. In case the party in default does not 
so remedy, remove said cause or causes within said period 
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of thirty (30) (lays, then this agreement shall become null 
and void from and after the expiration of said period. 
Any cancellation of this agreement pursuant to the pro¬ 
visions hereof shall be without prejudice to the right of the 
party not in default to collect any amounts then due it and 
without waiver of any other remedy to which the party not 
in default may be entitled for violation of this contract. 

Section 3: Right of Cancellation for Rate Increase 
or Decrease : When and if any duly constituted regulatory 
body having legal authority in such matters so to act, during 
the term of this contract, issues a valid order increasing 
the rate which Gas Company is required to pay to Oil Com¬ 
pany for gas furnished to it hereunder, then in that event 
Gas Company shall have the option to cancel this contract, 
such option to be exercised within ninety (90) days of the 
date such order becomes final. It is to be understood that 
failure of Gas Company to exercise this option in the 
manner herein stipulated shall be construed as an acceptance 
of the rate or rates thus imposed by such a regulatory body, 
and the rate or rates thus imposed by such a regulatory body 
shall continue in force and effect during the term of this 
contract, unless and until changed by other valid orders 
by such regulatory body, and in every such case Gas Com¬ 
pany shall have a similar option as herein granted. 

It is also understood that if any duly constituted regula¬ 
tory body having authority in such matters to so act, during 
the term of this contract, should issue a valid order 
554 decreasing the rate which Gas Company is required 
to pay to Oil Company for gas furnished to it 
hereunder, Oil Company shall have the option to cancel this 
contract, such option to be exercised within ninety (90) 
days of the date of such order becomes final. It is under¬ 
stood that the failure of Oil Company to exercise this option 
shall be construed as an acceptance of the rates thus im¬ 
posed by such regulatory body, and the rates thus imposed 
shall continue in force and effect during the term of this 
contract, unless and until changed by other valid orders, 
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and in every such case Oil Company shall have a similar 
option as granted above. 

The options granted to the respective parties hereinabove 
in this Section, if exercised, must be evidenced by written 
notices properly addressed to the proper parties. 

Oil Company will promptly advise Gas Company in 
writing of any order of any such regulatory body of which 
Oil Company shall have knowledge. 

Section 4 : Notices: Any notice hereunder shall be 

* 

deemed to be properly given if in writing and either mailed 
by postpaid registered mail, addressed to the respective 
parties at the addresses stated below or such other address 
as they shall, respectively, hereafter designate in writing, 
or personally delivered at said addresses: 

Rio Grande Valley Gas Company, 
Brownsville, Texas. 

Gulf States Oil Company, 

Chronicle Building, 

Houston, Texas. 

Section 5 : Modification: No modification, alteration 
or elimination of any of the terms, conditions or provisions 
of this contract shall be binding upon any of the parties 
hereto unless reduced to writing and signed by each of the 
parties hereto. 

Section 6 : Assignments : This agreement, or any 
555 of the rights or benefits accruing herefrom, shall not 
be assigned by either party without the written con¬ 
sent of the other party, and any attempted assignment with¬ 
out the consent of the other party shall not be binding or 
effective, except that Gas Company may assign or convey 
or mortgage or pledge this contract upon the conveyance, 
assignment, mortgage or pledge as a whole of its pipeline 
system and that Oil Company may assign or convey or mort¬ 
gage or pledge this contract upon the assignment, convey¬ 
ance, mortgage or pledge as a whole of its gas pipe line 
system owned or used in connection with supplying the 
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requirements of this contract, including- the stock of any 
subsidiary owning and operating pipe lines in connection 
therewith; such assignment, conveyance, mortgage or 
pledge by either party, however, shall not relieve it of the 
obligations imposed herein except that the assignment, 
conveyance, mortgage or pledge of this contract by either 
party to a trustee as security for debt shall not require 
the trustee to assume the obligations of this contract. 

Section 7: Execution in Counterparts: This contract 
may be executed in any number of counterparts, and each 
of such executed counterparts shall be considered an original 
contract. 

Section S : Succession : All the covenants, terms, agree¬ 
ments and conditions herein contained shall extend to and 
be obligatory upon the successors of the respective parties 
hereto and their assigns, when assigned as heretofore pro¬ 
vided, except that, if either party should assign this con¬ 
tract to a trustee for the purpose of securing indebtedness, 
the trustee shall not be personally bound thereby. 

556 In Witness Whereof, the parties hereto have 
caused these presents to be executed by their duly 
authorized officers, in their respective corporate names, 
and their respective corporate seals to be hereunto affixed 
and attested as of the day and year first above written. 

Rio Grande Valley Gas Company 
By 0. P. Wilson 

President 

Attest: 

Arlen G. Swiger 

Gulf States Oil Company 
By Paul Kayser 
President 

Attest: 

Henry 0. Weaver 

**«#•*#*** 
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Exhibit F Introduced at Hearing- cf April 6 and 7,1942. 

558 Received March 6, 1942 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

In the Matter of 

Border Pipe Line Company (Delaware) 

Applicant 

Application for Permit to export gas to Nueva Rosita, Mex¬ 
ico. Docket No. G-22S. 

Border Pipe Line Company, Applicant, herein respect¬ 
fully begs leave to amend its original application tiled here¬ 
in so as to describe the route of proposed pipe line as fol¬ 
lows : 


Beginning at a point in the northwest corner of Jim 
Hogg County, Texas, the line will run thence in a north¬ 
westerly direction in approximately a straight line 
thirty-eight (38) miles to a point on the East bank of 
the Rio Grande River, the boundary between the United 
States and Mexico, which point is approximately seven 
and one-half (7*4) miles south of Laredo, Texas. From 
said point on the East bank of the Rio Grande River, 
the line will run thence in a northwesterly direction to 
Xueva Rosita, Mexico, a distance of approximately 
one hundred thirteen (113) miles. This route is cor¬ 
rectly shown on Exhibit “F” heretofore filed in this 
proceeding. 

Applicant respectfully requests the Commission to per¬ 
mit the amendment of its original application, changing the 
description of the line as herein stated, and Applicant asks 
that it be granted the permit to export gas otherwise in 
accordance with the original application for permit. 

Respectfully submitted, 

Border Pipe Line Company 
By Paul Kavser 

President 
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Before Me, the undersigned authority, on this day per¬ 
sonally appeared Paul Kayser who upon oath states that 
he is President of the Border Pipe Line Company and that 
the statements and representations made in the foregoing 
amendment of Applicant for permit to export gas are true 
and correct to the best of his knowledge and belief. 


Paul Kayser 


Subscribed and Sworn to before me this the 5th day of 
March, 1942. 


Madge Wyser 


Notary Public in and for Harris County, Texas 


*###### * # * 

EXHIBIT F. 

560 100-2 Formal 

Beynosa Pipe Line Company 
Docket Nos. G-594, G-595 and G-596 

Nov. 8, 1945 

Border Pipe Line Company, 

1026 Chronicle Building, 

Houston, Texas. 

Attention: Mr. Paul Keyser, President. 


Gentlemen: 

There is enclosed herein copy of a letter addressed to 
counsel for the Kcynosa Pipe Line Company. 

According to such letter, the Commission desires oral 
argument on the question of whether a company which 
transports natural gas from the United States to a foreign 
country is thereby a “natural-gas company” within the 
meaning of Section 2(6) of the Natural Gas Act, thus neces¬ 
sitating the filing of an application for a certificate of pub¬ 
lic convenience and necessity under Section 7(c) of the Act. 

In order that all parties interested in this matter may 
be heard, you are invited to attend the oral argument re¬ 
ferred to in the enclosure, which will be held on December 
12, at the Commission’s Hearing Room, 1800 Pennsylvania 
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Avenue, X.W., Washington, D. C., at the opening of the re¬ 
hearing of the Reynosa Pipe Line Company application. 

Yours very trulv, 

Leon M. Fuquay 
L eon M. Fuquay 

Secretary 

Enclosure 137765 
GEM :ie 
11-6-45 

cc: Each Commissioner 
Files (3) 

Bu. of Law 

.#*#***#*#* 

EXHIBIT G. 

561 BEFORE THE 

FEDERAL POWER COMMISSION 

Docket Xos. G-594-G-595 

In the Matter of: 

Reynosa Pipe Line Company 

Hearing Room 
Federal Power Commission 
Hurley-Wright Building 
1S00 Pennsylvania Ave., X. W. 
Washington, D. C. 

Wednesday, December 12, 1945 

The above-entitled matter come on on for oral argument 
at 10:00 o’clock a. m. 

Before : 

Commissioners Leland Olds (Acting Chairman) 

Claude L. Draper 
Richard Sachse 
Xelson Lee Smith 
Harrington Wimberly 
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Appearances : 

Charles E. McGee, Assistant General Counsel, 

Howell Purdue and 

Alvin A. Kurtz, appearing on behalf of the Federal 
Power Commission. 

C. Huffman Lewis, appearing as amicus curiae. 

I. W. Keys, 1806 Driscoll Building, Corpus Christi, 
Texas, appearing on behalf of Gas Industriale 
de Monterrey, S. A. 

Henry Finch Holland, appearing on behalf of In¬ 
ternational Compania de Gas 

562 James Young, Jr.., Corpus Christi, Texas, appearing 

on behalf of Reynosa Pipe Line Company 

563 PROCEEDINGS 

Examiner Marsh: Please come to order. 

This hearing is in the matter of Reynosa Pipe Line Com¬ 
pany, Docket Nos. G-594, G-595, and G-596. 

On November 13,1944, Reynosa Pipe Line Company filed 
with this Commission an application for an order pursuant 
to Section 7 of the Natural Gas Act for a certificate of con¬ 
venience and necessity for the construction and operation 
of certain facilities designed to transport natural gas pro¬ 
duced in Texas from the point of production to the interna¬ 
tional boundary between Texas and Mexico. 

That application was given our Docket No. G-594. 

On the same date, the same applicant filed an application 
for an order pursuant to Section 3 of the Natural Gas Act 
to authorize the exportation of the gas so produced and 
transported out of the State of Texas and into Mexico. That 
proceeding is at our Docket No. G-595. 

Contemporaneously, the applicant filed an application 
pursuant to Executive Order No. 8202 for a Presidential 
permit covering the proposed exportation of natural gas. 
That matter was given Docket No. G-596. 

Pursuant to the Federal Power Commission’s orders of 
December 19,1944 and January 4,1945, a hearing was called 
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in Docket No. G-595 beginning on January 29, 1945, and 
concluding on February 5, 1945. 

5G4 Thereafter, on May 8,1945, the Commission issued 
its opinion No. 122 and order dismissing the appli¬ 
cation in Docket No. G-595 without prejudice to the appli¬ 
cant. 

On July 5, 1945, in conformance with the application 
of Keynosa Pipe Line Company, the Commission issued an 
order granting a rehearing in Docket No. G-595, and by 
order dated July 10, 1945, the Commission consolidated 
the hearings in Docket Nos. G-594 and G-595, and set the 
consolidated matters down for hearing. 

On August 20, 1945, the applicant, Revnosa Pipe Line 
Company, filed with the Commission a document which 
was entitled “withdrawal of application for certificate of 
public convenience and necessity.” 

Thereafter, the secretary of this Commission, at the di¬ 
rection of the Commission, wrote counsel for the applicant 
in Docket No. G-594 as follows: I quote merely the text: 

“This is with reference to the withdrawal of your appli¬ 
cation filed in Docket No. G-594 for a certificate of conven¬ 
ience and necessity pursuant to Section 7-C of the Natural 
Gas Act. The question whether a company which trans¬ 
ports natural gas from the United States to a foreign coun¬ 
try is thereby a natural gas company within the meaning 
of Section 2 (G) of the Natural Gas Act and therefore re¬ 
quired to obtain a certificate of public convenience and 
necessity under Section 7-C is before the Commis- 
565 sion in certain other dockets. 

“To assist it in the determination of this matter, 
the Commission will, therefore, hear oral argument on such 
question at the opening of the rehearing in your proceed¬ 
ing on December 12. 

“In order that the matter may be fully before the Com¬ 
mission at that time we are also inviting applicants, Border 
Pipe Line Company, Docket G-234, and Texas Gas Utili¬ 
ties Company, Docket No. G-239 and G-358, to participate 
at such oral argument. 
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“In the light of these circumstances you may wish to 
reinstate your application in Docket G-594 in order that 
all relevant matters may be before the Commission at the 
conclusion of the hearing.” 

Copies of that letter were sent to Border Pipe Line Com¬ 
pany and Texas Gas Utilities Company. 

Thereafter on December 6, 1945, C. Huffman Lewis filed 
with the Commission a petition requesting permission to 
participate in the oral argument and to file briefs respect¬ 
ing the question here in issue. 

By order dated December 11, 1945, we granted that re¬ 
quest. 

There will now be an order for the participants to make 
their appearances for the record. 

Mr. Young: Mr. Examiner, I wish to direct the 
566 Examiner’s attention—and I am not in so directly 
participating in any argument at this time in all 
courtesy to the Commission—I wish to direct your attention 
to the fact that the statement vou have made does not re- 
fleet the complete record as of this particular hour on De¬ 
cember 12, 1945, for the reason that as attorney for the 
Reynosa Pipe Line Company this morning at 9:26 a.m. I 
filed nine copies of a letter addressed to the secretary of 
this Commission in which I declined on behalf of the appli 
cant, Reynosa Pipe Line Company, to reinstate its former 
application which was heretofore dismissed for a certificate 
of convenience and necessity, and in which we declined to 
participate in oral argument set for this morning by the 
Commission. 

Commissioner Smith: Mr. Young? 

Mr. Young: That is right, sir. 

Commissioner Smith: 

In the original filing, Reynosa filed both Section 3 and 
Section 7 applications stated by the Examiner ? 

Mr. Young: Is it understood now I am not engaging in 
any oral argument? 

Commissioner Smith: I think you stated you were not 
intending to. 
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Mr. Young: The record speaks for itself. 

We did file under both Sections. 

We have withdrawn and dismissed under Docket G-594, 
which is the application filed under Section 7-C. 

567 Commissioner Smith: How did it happen that the 
Section 7 application was originally filed? 

Mr. Young: The Section 7 application was originally 
filed? 

Commissioner Smith: Yes. 

Mr. Young: Mainly, sir, because I was a country lawyer 
and did not know my way around, 1 suspect. 

Commissioner Smith: Since that filing you have become 
a city lawyer? 

Mr. Young: I don’t know I have become a city lawyer, 
sir. May I decline not to engage in this discussion? 

With all due respect to the Commission I want to stand on 
my letter of withdrawal and I want to protect my legal 
position which I think I have in this matter. 

Commissioner Smith: I think there is no question about 
your ability to protect your legal position, Mr. Young. 

I want to ask you this, if you will be so good as to an¬ 
swer: You are on notice that the question whether or not 
a Section 7 application is required in cases of this sort is 
before the Commission? 

Mr. Young: Certainly. I received the letter from the 
secretary of the Commission, sir. 

Commissioner Smith: Even with a reservation of your 
legal position you nevertheless declined to let the Commis¬ 
sion have benefit of your views on that legal question? 

568 Mr. Young: Sir, my applicant has nothing pending 
before the Commission on which I might base that 

argument. 

Commissioner Smith: You are aware that the Commis¬ 
sion might conclude, after hearing argument and after con¬ 
sideration of the matter, that to perform a business of the 
character proposed by Reynosa Pipe Line Company it might 
construe the status as requiring a 7-C application and certi¬ 
ficate ? 
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Mr. Young: I would not undertake to say what the Com¬ 
mission might do, sir. They have a right to make some 
decision, yes, sir. 

Examiner Marsh: You are willing to stand on that de¬ 
cision, whatever it may be ? 

Mr. Young: No, sir. Let’s keep it clear. I am standing 
on my decision to dismiss my application. 

Now, if the Commission—just to make my position clear— 
decides that one is necessary, and therefore I am out, I have 
my redress in the Courts, sir. There I shall go for my 
redress. 

Examiner Marsh: You recognize that, though, as a possi¬ 
bility. 

Mr. Young: Again, sir, I don’t care to argue the matter. 
I want to protect my position. I have dismissed my ap¬ 
plication. 

If I am not satisfied with the Commission’s ruling, 
569 and it adversely affects me, I have my recourse in the 
Circuit Court of Appeals. 

Examiner Marsh: Do you think by entering a special 
appearance here purely for the purpose of arguing this 
motion your position would be at all jeopardized? 

Mr. Young: I don’t want to risk that, sir. I am not 
entering special appearance. 

Vice Chairman Olds: I would like to ask whether it took 
you from the time of the receipt from November 8, 1945, 
letter until 9:26, this morning’s hearing, to reach your con¬ 
clusion you would not participate in the argument? 

Mr. Young: I have a lot of people scattered in many 
places to talk it over with, sir. We don’t all reside in one 
place there. There is quite a distance between Monterrey, 
Texas and Corpus Christi, Texas. 

Then other matters came up this morning and in the last 
few days. I intended to go on the written record. I thought 
it was necessary. 

As far as this is concerned I would have been glad to 
state my position orally. That is what I intended to do 
when I came here. 






There was an intervention filed and I wanted to make 
that a matter of record. 

Examiner Marsh: Perhaps the record should he clarified 
further by the statement that on December 7, 1945, 

570 Compania Mexicana de Gas, S. A. filed with this Com¬ 
mission a petition to intervene in this proceeding. 

I understand that that petition was granted yesterday by 
order of this Commission and that company now is an inter¬ 
vene r in Docket Xo. G-595. 

Let’s proceed with appearances of counsel who do wish to 
participate. 

Counsel of the staff of the Commission. 

Mr. McGee: Charles E. McGee for the staff. 

Mr. Lewis: C. Huffman Lewis, as Amicus Curiae. 

Examiner Marsh: Counsel for Americana de Gas, Inc. 

Mr. Holland: We will not participate in the oral argu¬ 
ment on this question, reason not being we have no interest 
in question but, as the Commission knows, we have so 
recently come into this hearing that we did not learn until 
I arrived here in Washington that this question would ever 
be argued. 

Any statements I might be able to make on the basis of 
two days investigation of the question would not only not 
be helpful to the Commission but it would be wasting the 
Commission’s time. It is for that reason we do not really 
feel we are qualified to offer anything that might be helpful 
to the Commission on this particular question. 

Examiner Marsh: Border Pipe Line Company. 

Do they have a representative here this morning? 

(Xo response) 

571 Examiner Marsh: Texas Gas Utilities Company? 

(Xo response) 

Examiner Marsh: Anyone else present who desires to 
participate in this oral argument? 

(Xo response) 

Examiner Marsh: I don’t know that the position of 
Amicus Curiae, C. Huffman Lewis, has been stated. 
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Under any circumstances it would seem that since the 
question here presented involves an interpretation of the 
Natural Gas Act it would be appropriate for counsel of the 
Staff of the Commission, who it is assumed will uphold the 
affirmative of that question, to open the argument, and he 
will be followed by Mr. Lewis. 

Of course, counsel for the Commission then may con¬ 
clude the argument if such further argument is necessary. 

Perhaps before starting it might be well to consider the 
question of the time which may be required. 

Mr. McGee: I do not think I should consume more than 
three-quarters of an hour at the most. 

Examiner Marsh: About how long do you think it will 
take you, Mr. Lewis? 

Mr. Lewis: Not that long. 

Examiner Marsh: That apparently will not present a 
serious problem, then. 

You may proceed. 

**##**#*#* 

EXHIBIT I. 

572 Received Feb 7 1944 

Border Pipe Line Company 

TENTH FLOOR CHRONICLE BUILDING 

Houston, Texas 

Paul Kayser 
President 

January 31, 1944 

Docket No. G-22S 

Statement of natural gas exported to the Republic of Mex¬ 
ico, during the year 1943. 

Customer:— American Smelting and Refining Company 
(Plant at La Rosita, State of Coahuila, Republic of Mexico). 
Point of Export :—East Bank of Rio Grande River, approx¬ 
imately 7 miles south of Laredo, Texas. 
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Quantity Exported 

Period 



M.C.F. M.M.B.T.U. 

6- 5-43 

to 

6-25-43 



25,340 

26,404 

6-26-43 

to 

7-25-43 



103,S75 

108,238 

7-26-43 

to 

8-25-43 



23S,18S 

247,239 

8-26-43 

to 

9-25-43 



228,615 

237,074 

9-26-43 

to 

10-25-43 



210,434 

218,220 

10-26-43 

to 

11-25-43 



234,560 

241,597 

11-26-43 

to 

12-25-43 



243,534 

250,840 

12-26-43 

to 

12-31-43 



50,620 

52,139 

TOTALS 




1,335,166 

1,381,751 



# * 

# 

# 

# * 

* * 


EXHIBIT J. 

573 Received Jan 25 1945 

Border Pipe Line Company 

TENTH FLOOR CHRONICLE BUILDING 


Paul Ivayser 
President 


Houston, Texas 
January 20, 1945 


Docket Xo. G-22S 


Statement of natural gas exported to the Republic of Mex¬ 
ico, during the year 1944. 

Customer : — American Smelting and Refining Company 
(Plant at La Rosita, State of Coaliuila, Republic of Mexico). 
Point of Export : — East Bank of Rio Grande River, approx¬ 
imately 7 miles south of Laredo, Texas. 
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Quantity Exported 

Period 

M.C.F. M.M.B.T.U. 

1- 1-44 to 1-25-44 

217,294 

223,813 

1-26-44 to 2-25-44 

269,200 

227,276 

2-26-44 to 3-25-44 

251,013 

258,543 

3-26-44 to 4-25-44 

266,921 

274,929 

4-26-44 to 5-25-44 

257,629 

265,358 

5-26-44 to 6-25-44 

165,694 

170,665 

6-26-44 to 7-25-44 

226,7S4 

236,536 

7-26-44 to 8-25-44 

259,484 

270,382 

8-26-44 to 9-25-44 

264,407 

278,156 

9-26-44 to 10-25-44 

259,884 

273,138 

10-26-44 to 11-25-44 

273,246 

287,455 

11-26-44 to 12-25-44 

288,421 

303,996 

12-26-44 to 12-31-44 

55,129 

58,106 

TOTALS 

3,055,106 

3,128,353 


******** 


EXHIBIT K. 

574 Received Jan 29 1946 

Border Pipe Line Company 

TENTH FLOOR CHRONICLE BUILDING 

Houston, Texas 
January 26, 1946 

Paul Kayser 
President 

Docket No. G-228 

Statement of natural gas exported to the Republic of Mex¬ 
ico, during the year 1945. 

Customer American Smelting and Refining Company 
(Plant at La Rosita, State of Coahuila, Republic of Mexico). 

Point of Export : — East Bank of Rio Grande River, approx¬ 
imately 7 miles south of Laredo, Texas. 
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Quantity Exported 
Period M.C.F. M.M.B.T.U. 


1- 1-45 to 

1-25-45 


244,387 

257,584 

1-26-45 to 

2-25-45 


289,797 

306,026 

2-26-45 to 

3-25-45 


274,162 

287,597 

3-26-45 to 

4-25-45 


286,771 

300,536 

4-26-45 to 

5-25-45 


283,044 

295,781 

5-26-45 to 

6-25-45 


283,027 

296,046 

6-26-45 to 

7-25-45 


266,377 

279,163 

7-26-45 to 

8-25-45 


26S,371 

280,984 

S-26-45 to 

9-25-45 


249,670 

262,154 

9-26-45 to 

10-25-45 


277,027 

290,S78 

10-26-45 to 

11-25-45 


283,163 

297,321 

11-26-45 to 

12-25-45 


285,239 

299,216 

12-26-45 to 

12-31-45 


55,570 

58,293 

TOTALS 



3,346,605 

3,511,579 

# # 

* # 

* 

* * # 

# # 

575 

Received Feb 11 1942 



UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

In the Matter of 

Border Pipe Line Company (Delaware) 

Applicant 

Docket No. G-234 

Amended Application for Permit to Export Gas to La 
Rosita, Mexico and for certificate of Public Conveni¬ 
ence and Necessity under Section 7-C of the Natural 
Gas Act as amended. 

The Border Pipe Line Company respectfully shows to 
the Commission, in the above styled matter, that since the 
filing of the original application herein, Section 7-C of the 
Natural Gas Act has been amended so as to require the is¬ 
suance of a certificate of Public Convenience and Necessity 
for the construction of an interstate pipe line. Applicant 
would respectfully show the Commission that the same facts 
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that would entitle applicant to a certificate permitting the 
export of gas, will be relied upon by applicant as the basis 
for the issuance of a certificate of Public Convenience and 
Necessity under Section 7-C of the Natural Gas Act as 
amended. 

Therefore, applicant respectfully prays that it be per¬ 
mitted to file this amendment to its application, and that 
the Commission consider this application as an ap- 
576 plication both for a permit to export the gas and 
for a certificate of Public Convenience and Necessity 
under Section 7-C of the Natural Gas Act as amended, and 
that upon a hearing hereof applicant be granted a certi¬ 
ficate of Public Convenience and Necessity under said 
Section 7-C as amended and a permit to export gas as 
originally prayed for herein. 

Respectfully submitted, 

Border Pipe Line Company 
B y Paul Kayser, 
President 

Before Me, the undersigned authority, on this day per¬ 
sonally appeared Paul Kayser, who upon oath states that 
the facts stated in the above application are true and cor¬ 
rect to the best of his knowledge and belief. 

Paul Kayser 


Subscribed and Sworn to before me this the 10th day of 
February, A. D., 1942. 


L. J. Baker 


Notarv Public in and for Harris Countv, Texas. 

m> i 7 


Counsel: —Vogelsang, Brown, Cram, Feeley and Finney. 
By E. C. Finney. 

####*##### 
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Notice of Application. 

577 FEDERAL POWER COMMISSION 

Washington 

Address all communications 
Commissioners: to the Commissioner 

Leland Olds, Chairman 
Claude L. Draper, Vice Chairman 
Basil Manly 
John W. Scott 

Clyde L. Seavey Leon M. Fuquay 

Secretary 

Honorable Coke R. Stevenson 
Governor of Texas 
Austin, Texas 

Docketed Mar 2 1942 
Re: Border Pipe Line Company 

Docket No. G-234 

My dear Governor: 

There is pending before this Commission the above- 
designated matter, more fully described in the enclosure. 
The Commission will be glad to receive, at your earliest con¬ 
venience, such comments, if any, as you may desire to 
submit in the premises. 

Notice of the pendency of this proceeding has also been 
sent to the regulatory commission of your State. 

Very truly yours, 

Leon M. Fuquay, 

Secretary. 

Enclosure Registered (Press Release No. 1859) 

RDH/etc 3/2/42 

cc: (2) Fort Worth Regional Office 
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578 FEDERAL, POWER COMMISSION 

Washing-ton 

Leland Olds, Chairman 

Claude L. Draper, Vice Chairman 

Basil Manly 

John W. Scott 

Clyde L. Seavey 

Commissioners 

Address all communications to the commission. 

Leon M. Fuquay, 

Secretary 

Docketed Mar 2 1942 
Railroad Commission 
Austin, Texas 

Re: Border Pipe Line Company 
Docket No. G-234 

Gentlemen: 

In conformity with this Commission’s plan of coopera¬ 
tive procedure with state regulatory commissions, you 
are being advised of the pendency of the above-designated 
proceeding, more fully described in the enclosure, in order 
that you may, if you deem the matter one which should be 
considered under said plan, notify the Commission as to 
the nature of your interest and request a conference, the 
creation of a board, or a joint hearing, if desired, indicating 
your preference and the reasons therefor. 

The Commission will be glad to receive, at your earliest 
convenience, such comments or suggestions, if any, as you 
may desire to submit in the premises. 

Very truly yours, 

Leon M. Fuquay 
Leon M. Fuquay 
Secretary. 

Enclosure Registered (Press Release No. 1859) 

RDH/etc 3/2/42 

cc: (2) Fort Worth Regional Office 
********** 
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580 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Before Commissioners: Nelson Lee Smith, Chairman; 

Claude L. Draper, Leland Olds and Richard Saehse. 

January 10,1947 

In the Matter of 

Border Pipe Line Company 

Docket No. G-234 

Order Fixing- Date of Hearing 

It appears to the Commission that: 

(a) On February 11, 1942, Border Pipe Line Company 
(“Applicant”), a Delaware corporation with its 
principal legal office at Wilmington, Delaware, and 
its operating office at Houston, Texas, filed an ap¬ 
plication (Docket No. G-234) for a certificate of 
public convenience and necessity pursuant to Sec¬ 
tion 7 of the Natural Gas Act, as amended, author¬ 
izing it to construct and operate certain facilities in 
the State of Texas, particularly described as follows: 

(i) A 1,100 II.P. compressor station at a point in the 
northwesterly portion of Jim Hogg County, 
Texas. 

(ii) An 8%-inch pipeline, approximately 3S miles in 
length, extending from such compressor sta¬ 
tion in a northwesterly direction to a point at or 
near the easterly bank of the Rio Grande River 
approximately seven miles south of Laredo, 
Texas, and attendant metering and regulating 
equipment. 

(b) Prior to the filing of such application, Applicant, on 
February 2, 1942, filed an application pursuant to 
Section 3 of the Natural Gas Act (Docket No. G-22S) 
for an order authorizing it to export natural gas from 
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the United States to Mexico by means of the above- 
described facilities. Applicant proposed that the 
gas to be exported would be produced in the San 
Salvador Field, Hidalgo County, Texas, and would 
be transported by means of facilities of Rio Grande 
Valley Gas Company to the aforementioned compres¬ 
sor station in Jim Hogg County, whence Applicant 
would transport the gas to the aforementioned point 
south of Laredo, Texas, at or near the easterly bank 
of the Rio Grande River. There, Applicant would 
sell the same to American Smelting and Refining 
Company (“American Company”) for transporta¬ 
tion to, and consumption at, a zinc smelter of Amer- 
581 ican Company in La Rosita, Mexico. 

(c) On February 26,1942, and June 17,1942, respectively, 
Applicant and American Company filed applications 
for Presidential Permits, pursuant to Executive 
Order No. 8202, for the construction, operation, 
maintenance and connection, at the international 
boundary of the United States, and at the afore¬ 
mentioned location approximately seven miles south 
of Laredo, Texas, of facilities for the exportation of 
natural gas to Mexico (Docket No. G-228). On Sep¬ 
tember 14, 1942, American Company filed an ap¬ 
plication (Docket No. G-228) in which it joined in the 
application of Border Pipe Line Company for an 
order authorizing the exportation of natural gas. 

(d) On October 10, 1942, the Commission issued an order 
in Docket No. G-228 which, as modified by a supple¬ 
mental order of November 4, 1942, authorized Ap¬ 
plicant and American Company to export natural 
gas from the United States to Mexico for a period of 
10 years from October 10, 1942, upon certain con¬ 
ditions therein specified. Presidential Permits, ap¬ 
proved by the President on September 29, 1942, were 
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in due course issued to Applicant and American 
Company, authorizing the construction, operation, 
maintenance and connection, at the border of the 
United States, of the proposed facilities to be there 
located. 

(e) Thereafter, Applicant proceeded to construct its 
proposed facilities above-described, which included 
the facilities authorized under the Presidential Per¬ 
mit issued to it. In June 1943, Applicant com¬ 
menced, and has since continued, to operate the 
same in the manner and for the purposes proposed 
by it, as above referred to. 

(f) On November 8, 1945, the Secretary of the Com¬ 
mission addressed a letter to Applicant, notifying 
said company that on December 12, 1945, oral ar¬ 
gument would be had before the Commission at Wash¬ 
ington, D. C., In the Matter of Reynosa Pipe Line 
Company, Docket Nos. G-594, G-595 and G-596, re¬ 
specting the question whether a company which is 
engaged in the transportation of natural gas from 
the United States to a foreign country is a “natural 
gas company” within the meaning of the Natural 
Gas Act, and subject to the provisions of Section 
7 thereof, as amended; and inviting Border Pipe 
Line Company to participate in such oral argument. 
Argument before the Commission upon the stated 
question was had at the time and place fixed. Appli¬ 
cant not participating therein. On June 6, 1946, in 
Docket No. G-595, the Commission rendered Opinion 
No. 135, in which it held that a company is required 
to obtain a certificate of public convenience and 
necessity pursuant to Section 7 of the Act, as amen¬ 
ded, authorizing the construction and operation, 
within the boundaries of a single State, of facilities 
for the transportation of natural gas for public con¬ 
sumption in a foreign country. On December 17, 

582 1946, in accordance with such opinion, the Commis- 
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sion entered an order whereby it found that Rey- 
nosa Pipe Line Company would be a “natural-gas 
Company” within the meaning of that term as used 
in the Natural Gas Act upon engaging in the trans¬ 
portation and sale of natural gas for public con¬ 
sumption in Mexico by means of facilities which that 
company proposed to construct from a point within 
Texas to the international boundary between the 
United States and Mexico, and whereby the Com¬ 
mission issued a certificate of public convenience and 
necessity to Reynosa Pipe Line Company authoriz¬ 
ing the construction and operation of such facilities 
(Docket No. G-74S). 

(g) Good cause exists for setting a hearing date res¬ 
pecting the issues presented by the application in 
Docket No. G-234. 

(h) Said proceeding is a proper one for disposition by 
abridged hearing procedure. 

The Commission, therefore, orders that: 

(A) A public hearing be held commencing on January 
27, 1947, at 9:45 a.m. (EST), in the Hearing Room 
of the Federal Power Commission, 1800 Pennsvl- 
vania Avenue, N. W., Washington, D. C., concerning 
the matters of fact and law asserted in the appli¬ 
cation filed in Docket No. G-234; Provided, however, 
that if no request to be heard, or protest or petition 
to intervene raising in the judgment of the Commis¬ 
sion an issue of substance, has been filed or allowed 
prior to the date hereinbefore set for hearing, the 
Commission may, after a noncontested hearing, 
forthwith dispose of the proceeding by order upon 
consideration of the application and the evidence 
filed therewith and incorporated in the record of the 
proceeding, together with such additional evidence 
as may be available or as the Commission may re¬ 
quire to be filed and incorporated in the record for 
its consideration. 
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(B) Interested State commissions may participate in this 
hearing as provided in the Commission’s Rules of 
Practice and Procedure. 

By the Commission. Commissioner Draper dissented, 
stating that it is his view that Border Pipe Line 
Company is not now and will not be a “natural-gas 
company” under the provisions of the Natural Gas 
Act by reason of the operation of the facilities nec¬ 
essary to export natural gas as long as those facili¬ 
ties are used exclusively for performing the service 
authorized and the company does not engage in the 
5S3 sale of gas for resale or the transportation of gas 
for others within the United States by means of 
such facilities. 


Date of Issuance: January 13, 1947 


Leon M. Fuquav 
Secretary 


########## 

Letter Transmitting Order. 

5S3-A FEDERAL POWER COMMISSION 

WASHINGTON 25 

Jan 13 1947 

Paul Kayser, President 
Border Pipe Line Company, 

Chronicle Building, 10th Floor, 

Houston, Texas. 

Federal Power Commission Docketed Jan 13, 1947 
Docket Section, Secretary’s Office 
Re: Border Pipe Line Company, 

Docket No. G-234 

Dear Sir: 

Enclosed is the order entered by the Commission on 
January 10, 1947, in the above entitled matter. 

Very trulv yours, 

Leon M. Fuquay 

Secretary 
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Enclosure. 

Registered 

Copy of order sent to: 

E. C. Finney, Attv., 353d Edmunds St., N. \\\, Washington, 
D. C. 

Railroad Commission of Texas, Austin, Texas 
Acme Reporting Company, 1748 Pennsylvania Ave., X. W., 
Washington, D. C. 

Hon. Beauford H. Jester, Governor of Texas, Austin, Texas 
Regional Office: Ft. Worth, Texas 
Law (2) 

Publications 

Div. of Gas Certificates 

BHrmf 

1/13/47 

* # * # # # * m # # 

Withdrawal of Application. 

586 Received Feb 6 ’47 

BEFORE THE 

FEDERAL POWER COMMISSION 

In the Matter of the 
Border Pipe Line Company 

Docket No. G-234 

Comes now Border Pipe Line Company and says that 
it does not wish to further prosecute its Application for 
Certificate of Public Convenience and Necessity filed herein 
February 11, 1942, and accordingly hereby withdraws the 
said Application and prays that this matter he dropped 
from the docket of the Commission. 

Respectfully submitted, 

Border Pipe Line Company 
By /s/ J. Ross Gamble 
J. Ross Gamble 


Its Attorney 
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John C. Dawson 
Kayser, Liddell & Austin 
Chronicle Building 
Houston 2, Texas 
J. Ross Gamble 
719 15th Street, N. W., 

Washington 5, D. C. 

Attorneys for Border Pipe Line Company 
#*####*##«* 

5S9 Received Feb 7 1947 

BEFORE THE 

FEDERAL POWER COMMISSION" 

In the Matter of the 
Border Pipe Line Company 

Docket No. G-234 

Petition to Reopen Proceeding 

Subject and without prejudice to its withdrawal of the 
Application for Certificate of Convenience and Necessity 
here involved, which withdrawal has been heretofore filed 
herein, and only in the event that such withdrawal is for any 
reason ineffective, Border Pipe Line Company respectfully 
moves the Commission to reopen this matter and reset same 
for further hearing in order that it may have the opportu¬ 
nity of being heard for the purpose of presenting its views 
in the matter and for the purpose of having the question 
considered of whether its operations are in fact such as 
either to constitute it a natural gas company within the 
meaning of the Natural Gas Act or to require it to have 
a Certificate of Public Convenience and Necessity. 

For grounds Petitioner would respectfully show: 

The above mentioned application on the part of this Com¬ 
pany for a Certificate of Public Convenience and Necessity 
was filed in February of 1942 in conjunction with its ap¬ 
plication in Docket No. G-228 for a permit to export 
natural gas to La Rosita, Mexico. While it was felt 
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590 by the Company that no such Certificate was re¬ 
quired, Petitioner filed said application therefor so 

that any question in this regard could be concluded in the 
hearing required in connection with the application for a 
permit to export. 

At the hearing on said application for a permit to export, 
Petitioner requested a determination by the Commission 
as to whether the Certificate of Convenience and Necessity 
would be required. 

In connection with the question of whether the Certificate 
would be required, counsel for the Commission, Edward H. 
Lange, in his brief filed in said Docket No. G-228, submitted 
the following at pages 17,18 and 19 of said brief: 

“Applicant has presented the question as to whether 
the record in these proceedings could not also be con¬ 
sidered by the Commission in support of the applica¬ 
tion filed in Docket No. G-234, for a Certificate of 
Public Convenience and Necessity, under Section 7(c) 
of the Natural Gas Act, as amended. It appears, how¬ 
ever, that such certificate is not required of Applicant, 
for the reason that the natural gas proposed to be ex¬ 
ported is produced and transported wholly within the 
State of Texas. 

“Section_ 2(1) of the Act provides that the word 
‘person’ includes an individual or a corporation; and 
subdivision (6) of the same section provides that, 

‘ “natural-gas company” means a person engaged 
in the transportation of natural gas in interstate com¬ 
merce, or the sale in interstate commerce of such gas 
for resale’; subdivision (7) of the same section defines 
‘interstate commerce’ as ‘commerce between any 

591 point in a State and any point outside thereof, or 
between points within the same State but through 

any place outside thereof, but only in so far as such 
commerce takes place within the United States (Un¬ 
derscoring added) 

“It is significant to note that the exportation of natural 
gas from the United States to a foreign country, or 
the importation of natural gas from a foreign country 
is not ‘interstate commerce’ as that term is contem¬ 
plated by the Act. The legislative intent as to the limi- 
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tation placed on the definition is clearly expressed in 
the concluding portion thereof, namely, ‘only in so far 
as such commerce takes place within the United States.’ 
Applicant’s proposed operations do not include either 
transportation of natural gas in interstate commerce, 
or sales of natural gas in interstate commerce, which 
would bring such operations within the term, ‘inter¬ 
state commerce’, as such term is defined by said Sec¬ 
tion 2(7) of the Act. 

“Authorization by the Commission, under Section 3 of 
the Act for the exportation or the importation of na¬ 
tural gas does not mean that the exporter or importer 
is required to be a natural-gas company, but that 
such exporter or importer be a ‘person’, as defined by 
Section 2(1) of the Act, viz.: ‘ “Person” includes an 
individual or a corporation ’. Therefore, it is concluded 
that Applicant is such a ‘person’ and is subject to the 
Commission’s jurisdiction under Section 3 of the Act, 
but is not a natural-gas company subject to the pro¬ 
visions of Section 7(c) of the Act.” 

An order was thereafter entered in said Docket No. G-228 
granting the permit for exportation of gas without any 
requirement whatever regarding a Certificate for Conveni¬ 
ence and Necessity, and your Petitioner, acting upon said 
order and the permit issued thereunder, constructed and 
has since been using the facilities contemplated thereunder. 

Petitioner, in view of the position of Commission counsel 
in Docket No. G-228 as above quoted, and the order of 
592 the Commission made therein, quite naturally as¬ 
sumed that its said application for a Certificate of 
Convenience and Necessity had been disposed of. 

Petitioner’s first official notice that said application re¬ 
mained undisposed of on the Docket of the Commission was 
contained in the letter to it from the Commission dated 
January 13, 1947, enclosing copy of an order fixing date of 
hearing thereon. 

Said letter of January 13, 1947, was duly received by 
Petitioner but was mistakenly interpreted as a notice of a 
hearing on the matter for February 11, 1947, and it was not 
until January 28, or one day after the date set for said hear- 
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ing by said order, that Petitioner delivered the file to its 
counsel, whereupon the fact that the hearing was actually 
set for January 27 was first discovered. 

The result of Petitioner’s error in misinterpreting the 
letter of January 13, 1947 and thereby permitting the 
matter to come on for hearing without complaint or oppo¬ 
sition, leaves the record such that it conveys the wholly 
erroneous impression that Petitioner was in fact before 
this Commission requesting the granting of the Certificate 
of Convenience and Necessity as if it were a natural gas 
company within the meaning of the Natural Gas Act. Such 
error likewise resulted in a situation whereby Petitioner 
has not up to this time been heard on the matter at 
issue. 

593 Petitioner verily believes that its said application 
for a Certificate of Convenience and Necessity was 
disposed of in connection with the hearing and order in 
Docket No. G-228, but desires opportunity, in any event, to 
remove any impression which the record in this matter may 
otherwise give that it has at any time subsequent to the 
conclusion of the hearings in Docket No. G-228 intentionally 
requested the issuance of a Certificate of Convenience and 
Necessitv. 

Petitioner respectfully submits that it is in nowise en¬ 
gaged in interstate commerce within the meaning of the 
Natural Gas Act nor is it engaged in the transportation 
or selling of natural gas for ultimate distribution to the 
public in that as shown in the record in said Docket No. 
G-228 its business is that of transporting and selling na¬ 
tural gas entirely within the State of Texas, which gas is 
purchased and used by one industrial consumer, no public 
sales whatever being involved. 

The premises considered, Petitioner respectfully moves: 

That subject and without prejudice to its withdrawal of 
Application for Certificate of Convenience and Necessity 
here involved, which withdrawal has been heretofore filed 
herein, and only in the event that such withdrawal is for any 
reason ineffective, Border Pipe Line Company respectfully 
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moves the Commission to reopen this matter and reset same 
for further hearing in order that it may have the op¬ 
portunity of being heard for the purpose of presenting its 
views in the matter and for the purpose of having 
594 the question considered of whether its operations 
are in fact such as either to constitute it a natural gas 
company within the meaning of the Natural Gas Act or to 
require it to have a Certificate of Public Convenience and 
Necessitv. 

Respectfully submitted, 

Border Pipe Line Company 
By /s/ J. Ross Gamble 
J. Ross Gamble 

John C. Dawson Its Attorney 

Kayser, Liddell & Austin 
Chronicle Building 
Houston 2, Texas 
J. Ross Gamble 
719 15th Street, N. W., 

Washington 5, D. C. 

Attorneys for Border Pipe Line. Company 
#####*#### 

596 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Before Commissioners: Nelson Lee Smith, Chairman; 
Claude L. Draper, Leland Olds, and Harrington Wimberly. 

February 13,1947 

Docket No. G-234 
In the Matter of 
Border Pipe Line Company 

Order Denying Request to 'Withdraw Application and 
Denying Petition to Reopen Proceeding. 

It appears to the Commission that: 

(a) At the hearing held and concluded in this proceed¬ 
ing on January 27, 1947, upon the application of 
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Border Pipe Line Company (“Applicant”) for a 
certificate of public convenience and necessity, no 
appearance was made by Applicant. 

(b) Thereafter, on February 6, 1947, Applicant filed a 
document designated “Withdrawal of Application,” 
in which it prayed that this matter be dropped from 
the docket of the Commission. 

(c) On February 7, 1947, Applicant filed a document 
designated “Petition to Reopen Proceeding,” where¬ 
by it moved the Commission to reopen this matter 
and reset the same for further hearing in the event 
that its “withdrawal” is “for any reason ineffec¬ 
tive. ’ 9 

(d) Subsequent to the filing, on February 2, 1942, of its 
application for a certificate of convenience and 
necessity, Applicant proceeded to construct the facili¬ 
ties for which the authorization of such certificate 
was sought, and is now operating the same. Said 
facilities are described in the Findings and Order 
Issuing Certificate of Public Convenience and Neces¬ 
sity herein, adopted this day, which findings and 
order are made a part hereof by reference. 

(e) In its petition to reopen the proceeding, Applicant 
makes no showing of due diligence excusing its fail¬ 
ure to appear and participate in the hearing, and 
recites no facts justifying a reopening of the hearing. 

The Commission finds that: 

Good cause exists for denying Applicant’s request to 
withdraw its application and that the matter be dropped 
from the Commission’s docket, and for denying its 
petition to reopen the proceeding. 

597 The Commission, therefore, orders that: 

(A) Applicant’s request for the withdrawal of its 
application and for the dropping of the matter 
from the Commission’s docket be and the same is 
hereby denied. 



162 


(B) Applicant’s petition to reopen the proceeding be and 
the same is hereby denied. 

By the Commission. Commissioner Draper dissenting. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: February 14, 1947 


598 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Before Commissioners: Nelson Lee Smith, Chairman; 
Claude L. Draper, Leland Olds, and Harrington Wimberly. 

February 18, 1947 

In the Matter of 
Border Pipe Line Company 

Docket No. G-234 

Findings and Order Issuing Certificate of Public 
Convenience and Necessity 

This is a proceeding under Section 7 of the Natural Gas 
Act, as amended, upon the application of Border Pipe Line 
Company (“Applicant”) filed on February 11, 1942, for a 
certificate of public convenience and necessity authorizing 
Applicant to construct and operate certain facilities in the 
State of Texas, particularly described as follows: 

(i) A 1,100 II. P. compressor station at a point in the 
northwesterly portion of Jim Hogg County, Texas. 

(ii) An 8%-inch pipeline, approximately 38 miles in 
length, extending from such compressor station in 
a northwesterly direction to a point at or near the 
easterly bank of the Rio Grande River approximately 
seven miles south of Laredo, Texas, and attendant 
metering and regulating equipment. 

Prior to the filing of such application, Applicant, on Feb¬ 
ruary 2, 1942, filed an application pursuant to Section 3 
of the Natural Gas Act (Docket No. G-22S) for an order au- 
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thorizing it to export natural gas from the United States to 
Mexico by means of the above described facilities. Appli¬ 
cant proposed that the gas to be exported would be pro¬ 
duced in the San Salvador Field, Hidalgo County, Texas, 
and would be transported by means of facilities of Rio 
Grande Valley Gas Company to the aforementioned com¬ 
pressor station in Jim Hogg County, whence Applicant 
would transport the gas to the aforementioned point, south 
of Laredo, Texas, at or near the easterly bank of the Rio 
Grande River. There, Applicant would sell the same to 
American Smelting and Refining Company (‘‘American 
Company ,, ) for transportation to, and consumption at, a 
zinc smelter of American Company in La Rosita, Mexico. 

On February 26, and June 17, 1942, respectively, Appli¬ 
cant and American Company filed applications for Presi¬ 
dential Permits, pursuant to Executive Order No. 8202, for 
the construction, operation, maintenance and connection, 
at the international boundary of the United States, 
599 and at the aforementioned location approximately 
seven miles south of Laredo, Texas, of facilities for 
the exportation of natural gas to Mexico (Docket No. G- 
228). On September 14, 1942, American Company filed an 
application (Docket No. G-228) in which it joined in the 
application of Border Pipe Line Company for an order au¬ 
thorizing the exportation of natural gas. 

On October 10, 1942, the Commission issued an order, in 
Docket No. G-228 which, as modified by a supplemental 
order of November 4,1942, authorized Applicant and Amer¬ 
ican Company to export natural gas from the United 
States to Mexico for a period of 10 years from October 10, 
1.942, upon certain conditions therein specified. Presiden¬ 
tial Permits, approved by the President on September 29, 
1942, were in due course issued to Applicant and American 
Company, authorizing the construction, operation, main¬ 
tenance and connection, at the border of the United States, 
of the proposed facilities to be there located. 

Thereafter, Applicant proceeded to construct its pro¬ 
posed facilities above-described, which included the fa- 
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cilities authorized under the Presidential Permit issued to 
it. In June 1943, Applicant commenced, and has since con¬ 
tinued, to operate the same in the manner and for the pur¬ 
poses proposed by it, as above referred to. 

On November 8, 1945, the Secretary of the Commission 
addressed a letter to Applicant, notifying said company 
that on December 12, 1945, oral argument would be had 
before the Commission at Washington, D. C., In the Matter 
of Reynosa Pipe Line Company, Docket Xos. G-594, G-595 
and G-596, respecting the question whether a company which 
is engaged in the transportation of natural gas from the 
United States to a foreign country is a “natural-gas com¬ 
pany’ 7 within the meaning of the Natural Gas Act, and sub¬ 
ject to the provisions of Section 7 thereof, as amended; 
and inviting Border Pipe Line Company to participate in 
such oral argument Argument before the Commission 
upon the stated question was had at the time and place fixed, 
Border Pipe Line Company not participating therein. On 
June 6,1946, in Docket No. G-595, the Commission rendered 
Opinion No. 135, in which it held that a company is required 
to obtain a certificate of public convenience and necessity 
pursuant to Section 7 of the Act, as amended, authorizing 
the construction and operation, within the boundaries of a 
single State, of facilities for the transportation of natural 
gas for public consumption in a foreign country. On De¬ 
cember 17, 1946, in accordance with such opinion, the Com¬ 
mission entered an order whereby it found that Reynosa 
Pipe Line Company would be a “natural-gas company” 
within the meaning of that term as used in the Natural Gas 
Act upon engaging in the transportation and sale of natural 
gas for public consumption in Mexico by means of facilities 
which that company proposed to construct from a point 
within Texas to the international boundary between the 
United States and Mexico, and whereby the Commission is¬ 
sued a certificate of public convenience and necessity to 
Reynosa Pipe Line Company authorizing the construction 
and operation of such facilities (Docket No. G-748). 
600 Pursuant to due notice, this proceeding, Docket No. 
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G-234, came on for public hearing on January 27, 
1947, at Washington, D. C. Evidence both oral and doc¬ 
umentary was introduced. No protests to the application 
have, been received. 

The order of the Commission in Docket No. G-228 adopted 
on October 10, 1942, as modified by the order of Novem¬ 
ber 4, 1942, authorizing the exportation of natural gas by 
Applicant and American Company from the United States 
to Mexico, is made a part hereof by reference. 

The operation of the above-described facilities by Appli¬ 
cant is and will be required in order to effect the exportation 
of natural gas authorized by said order of October 10, 1942, 
as modified. No “natural-gas company” within the mean¬ 
ing of the Natural Gas Act, other than Applicant, is now 
supplying natural gas to American Company. 

The Commission, having considered the application and 
the record herein, further finds that: 

(1) Applicant is a Delaware corporation with its prin¬ 
cipal legal office at Wilmington, Delaware, and its 
operating office at Houston, Texas. Applicant, by 
virtue of its operations above referred to, is en¬ 
gaged in the transportation of natural gas in inter¬ 
state commerce within the meaning of that term as 
used in the Natural Gas Act, and is a “natural-gas 
company” within the meaning of the Act. 

(2) The facilities of Applicant above-described are used 
for the transportation of natural gas in interstate 
commerce within the meaning of the Natural Gas 
Act, subject to the jurisdiction of the Commission, 
and the operation thereof by Applicant is subject to 
the requirements of subsections (c) and (e) of Sec¬ 
tion 7 of the Natural Gas Act, as amended. 

(3) Applicant’s gas supply is adequate to meet the re¬ 
quirements of the service rendered, and to be ren¬ 
dered, by means of such facilities. 

(4) Applicant is financially able to operate such facili¬ 
ties. 
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(5) Applicant is able and willing properly to do the acts 
and to perform the service proposed, and to conform 
to the provisions of the Natural Gas Act, as amended, 
and the requirements, rules and regulations of the 
Commission thereunder. 

(6) The operation of the facilities by Applicant is re¬ 
quired by the public convenience and necessity, and 
a certificate therefor should be issued as hereinafter 
ordered and conditioned. 

601 The Commission, therefore, orders that: 

(A) A certificate of public convenience and neces¬ 
sity be and the same is hereby issued to Applicant 
authorizing it to operate its facilities hereinbefore 
described, for the transportation of natural gas, sub¬ 
ject to the terms and conditions of this order. 

(B) This certificate is not transferable and shall be ef¬ 
fective only so long as Applicant continues the op¬ 
erations hereby authorized in accordance with the 
provisions of the Natural Gas Act, as amended, and 
any pertinent rules, regulations, or orders hereto¬ 
fore or hereafter issued by the Commission. 

By the Commission. Commissioner Draper dissenting. 


Leon M. Fuquay 

Secretary 


Date of Issuance: February 14, 1947 
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602 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Commissioners: Leland Olds, Chairman, Claude L. 

Draper, Basil Manly, John W. Scott and Clyde L. Seavey. 

October 10,1942 

In the Matter of 
Border Pipe Line Company 
and 

American Smelting and Refining Company* 

Docket No. G-228 

Order Authorizing- the Exportation of Natural Gas from 
the United States to a Foreign Country 

Upon application filed February 2,1942, by the Border Pipe 
Line Company of Houston, Texas, (hereinafter re¬ 
ferred to as the Border Company), and application 
filed September 14, 1942, by the American Smelting 
and Refining Company of New York, N. Y., (herein¬ 
after referred to as the American Company), joining 
in the aforesaid application of the Border Company, 
for an order authorizing the exportation of natural 
gas from the United States to the Republic of Mexico, 
pursuant to Section 3 of the Natural Gas Act; and 

It appearing that: 

(a) On April 6 and April 7, 1942, a public hearing was 
held on the aforesaid application of the Border Com¬ 
pany; 

(b) The natural gas hereinafter authorized to be expor¬ 
ted to the Republic of Mexico will be produced, 
gathered, delivered and sold by the Gulf States Oil 
Company from the San Salvador Field, Hidalgo 
County, Texas, to the Rio Grande Valley Gas Com¬ 
pany, and the gas will be transported by the latter 
company within the State of Texas to a point in Jim 
Hogg County where it will be delivered and sold to 
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the Border Company and the gas will then be trans¬ 
ported, sold and delivered within the State of Texas 
by the Border Company to the American Company 
at a point near the border of the United States, 
approximately seven miles south of Laredo, Texas; 

(c) The Border Company proposes to sell and deliver the 
natural gas hereinafter authorized to be exported, to 
the American Company under the terms and con¬ 
ditions of a proposed agreement which was filed as 
Exhibit D to the application of the Border Com- 

G03 panv; 

(d) On February 26 and dune 17, 1942, respectively, 
pursuant to the provisions of Executive Order No. 
8202, dated July 13, 1939, and in accordance with the 
provisions of Order No. 66, dated November 3, 1939, 
the Border Company and the American Company 
filed applications for Presidential Permits for the 
construction, operation, maintenance and connection 
at the border of the United States of facilities for 
the exportation of natural gas to the Republic of 
Mexico; 

(e) On September 29, 1942, the President of the United 
States approved a Presidential Permit to each of the 
applicants pursuant to Executive Order No. S202, 
to become effective upon acceptance of the conditions, 
provisions and requirements therein set forth, by 
the applicants; 

The Commission having considered the full record herein, 
including the said applications for exportation and at¬ 
tachments thereto, the testimony adduced and the ex¬ 
hibits introduced in evidence at the said hearing, finds 
that: 

The exportation of natural gas by the applicants, here¬ 
inafter authorized, will be in aid of the war effort and 
will not be inconsistent with the public interest; 
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The Commission orders that: 

(A) Border Pipe Line Company and American Smelting 
and Refining Company be and they are hereby au¬ 
thorized to export natural gas from the United 
States to the Republic of Mexico in the manner des¬ 
cribed and at the point designated in said appli¬ 
cations filed, respectively, on February 2 and Sep¬ 
tember 14, 1942; 

(B) The authorization herein granted may be modified 
from time to time, or terminated upon further order 
of the Commission, but in no event shall such au¬ 
thorization extend beyond the date of termination or 
expiration of either of the Presidential Permits des¬ 
ignated in paragraph (d) above; 

(C) The authorization herein granted shall be for a 
period of five years or for the present war emergency, 
whichever is longer, subject however to such renewal, 
reconsideration and further orders as the future 
public interest may require; 

(D) The authorization herein granted shall terminate 
automatically upon the expiration or termination of 
the contract for exportation of natural gas, intro¬ 
duced in evidence herein as a part of Exhibit B (Ex¬ 
hibit D to the application of the Border Pipe Line 
Company), subject however to such reconsideration, 
renewal and further orders as the future public in¬ 
terest may require; 

(E) The applicants shall install and maintain ad- 
604 equate metering equipment to measure the flow of all 
natural gas exported from the United States to the 
Republic of Mexico pursuant to the authorization 
herein granted and shall make, keep and preserve 
full and complete records with respect to the natural 
gas so exported; 
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(F) The applicants shall file with the Commission re¬ 
ports with respect to said exportation of natural gas 
at the end of each calendar year during the life of 
this authorization, and at such other times as the 
Commission may deem necessary or appropriate; 

(G) This authorization shall be without prejudice to the 
authority of any State, State regulatory commission, 
or the Republic of Mexico for the exercise of the law¬ 
ful authority vested in such State, State regulatory 
commission or the Republic of Mexico over the ap¬ 
plicants ; 

(Ii) This authorization shall not be construed as an ac¬ 
quiescence by the Commission in any valuation of 
property, rate schedules, or in any operating state¬ 
ments claimed or asserted herein by the applicants; 

(I) The authorization herein granted shall be effective 
as of the date of acceptance by the Border Company 
and the American Company of the terms and con¬ 
ditions of the respective Presidential Permits which 
are to be submitted to said companies concurrently 
with the service of this order. 

By the Commission. 


J. H. Gutride 
Acting Secretary 
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605 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Commissioners: Basil Manly, Acting Chairman, Claude 
L. Draper, John W. Scott and Clyde L. Seavey. Leland 
Olds not participating. 

November 4, 1942 

In the Matter of 
Border Pipe Line Company 
and 

American Smelting and Refining Company 

Docket No. G-228 

Order Granting Petition for 
Modification and Denying Rehearing 

Upon consideration of the applications filed by Border 
Pipe Line Company and American Smelting and Re¬ 
fining Company for rehearsing and modification of the 
Commission’s order of October 10, 1942, authorizing 
the exportation of natural gas from the United States 
to the Republic of Mexico: 

It appearing that: 

It would be appropriate to modify the provisions of 
paragraph “(C)” of said order; 

The Commission orders that: 

(A) Paragraph “(C)” of the Commission’s order of 
October 10, 1942, be and it is hereby modified to read 
as follows: 

“(C) This authorization is limited to the pur¬ 
poses set forth in the agreement between 
Border Pipe Line Company and American 
Smelting and Refining Company (Exhibit 
L) to the application of Border Pipe Line 
Company) and shall be for a period of ten 
vears.” 







(B) The Commission’s order of October 10, 1942, herein 
shall, in all other respects, remain and continue in 
full force and effect; 

(C) The applications of Border Pipe Line Company and 
American Smelting and Refining Company for re¬ 
hearing be and the same are hereby denied. 

By the Commission. 


Leon M. Fuquay 

Secretary 

Letter Transmitting Orders. 

605-A Docketed Feb 14, 1947 

Paul Kavser, President 
Border Pipe Line Company 
10th Floor 
Chronicle Building 

Houston, Texas 

Re: Border Pipe Line Company 
Docket No. G-234 

Dear Sir: 

Enclosed are the orders entered by the Commission on 
February 13,1947, in the above entitled matter. 

Very truly yours, 

Leon M. Fuquay 

Secretary 

Enclosure. Registered 
Copy of order sent to : 

E. C. Finney, Atty., 3536 Edmunds St., N. W., Washington, 
D. C. 

Railroad Commission of Texas, Austin, Texas 

Hon. Olin Culbertson, Commr., Railroad Commission of 

Texas, Austin, Texas 

Hon. Ernest 0. Thompson, Chrm., Railroad Commission of 
Texas, Austin, Texas 
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Hon. William J. Murray, Commr., Railroad Commission of 
Texas, Austin, Texas 
cc: Regional Office: Fort Worth, Texas 
Law (2) 

Publications 

Division of Gas Certificates 
BH:jh—2/14/47 

#*#*#*** 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

In the Matter of 
Border Pipe Line Company 

Docket No. G-234 

February 17,1947 

Notice of Findings and Order Issuing Certificate 
of Public Convenience and Necessity. 

Niftice is hereby given that, on February 14, 1947, the 
Federal Power Commission issued its findings and order 
entered February 13, 1947, issuing certificate of public con¬ 
venience and necessity in the above-designated matter. 

Leon M. Fuquay 

Secretary 

# * # # *s * 1* * * # 

608 Received Mar 17 ’47 

BEFORE THE 

FEDERAL POWER COMMISSION 

Docket No. G-234 

In the Matter of 
Border Pipe Line Company 

Application for Re-Hearing and Stay. 

Comes Now Border Pipe Line Company and says that it 
is aggrieved by the Orders entered by the Commission in 
this Proceeding under date of Februaiy 13, 1947, and, ac- 


# * 
606 
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cordingly, moves the Commission to set aside the said 
Orders to grant a re-hearing herein, and to grant a stay 
pending final determination of the issues involved. 

For grounds, Petitioner would respectfully show: 

I. 

The Commission erred in entering Order of said date 
styled ‘‘Order Denying Request to Withdraw Application 
and Denying Petition to Reopen Proceeding” and, concur¬ 
rently therewith entering its Order herein styled “Findings 
and Order Issuing Certificate of Public Convenience and 
Necessity” in that theretofore and on February 6, 1947, 
Petitioner had appeared herein and withdrawn the Appli¬ 
cation previously filed by it herein under date of Febru¬ 
ary 11, 1942, which application is the sole basis for this 
proceeding. 

II. 

The Commission erred in continuing to assert jurisdic¬ 
tion in this proceeding subsequent to Petitioner’s having on 
February 6, 1947, withdrawn its Application for Certifi¬ 
cate of Public Convenience and Necessity and upon 
609 which this proceeding is predicated. 

III. 

The Commission erred in entering Order herein under 
date of February 13, 1947, denying Petitioner’s Petition to 
reopen proceeding filed herein on February 7, 1947, in that, 
as set forth in the said Petition, good and proper grounds 
existed requiring the reopening of the proceeding in order 
that Petitioner might have an opportunity to be heard. 

IV. 

The Commissioner erred in entering its Order herein on 
February 13, 1947, whereby it is found and declared that 
your Petitioner is engaged in the “transportation of nat¬ 
ural gas in Interstate Commerce” within the meaning of 
that term as used in the Natural Gas Act, and is a “Natural 
Gas Company” within the meaning of the Act. 
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V. 

The Commission erred in holding that Peittioner, bv 
virtue of its operations as described in said Order of Feb¬ 
ruary 13, 1947, consisting of transportation of natural 
gas wholly produced within, and by means of facilities 
wholly located within the State of Texas and selling same 
at a point in Texas to American Smelting and Refining 
Company for transportation by that Company to and con¬ 
sumption by that Company at its zinc smelter at La Rosita, 
Mexico, is thereby engaged in the “transportation of nat¬ 
ural gas in Interstate Commerce'’ within the meaning 
610 of that term as used in the Natural Gas Act. 

VI. 

The Commission erred in entering its said Order of Feb¬ 
ruary 13, 1947, finding and determining that Petitioner's 
facilities described in said Order are used for the trans¬ 
portation of natural gas in Interstate Commerce within the 
meaning of the Natural Gas Act subject to the jurisdiction 
of the Commission. 

VII. 

The Commission erred in entering its said Order of Feb¬ 
ruary 13, 1947, finding and determining that Petitioner, in 
the operation of its said facilities as described in said Order 
is subject to the requirements of subsections (c) and (e) 
of Section 7 of the Natural Gas Act as amended. 

vm. 

The Commission erred in entering its said Order of Feb¬ 
ruary 13, 1947, finding and determining that Petitioner is 
a “Natural Gas Company” within the meaning of the Nat¬ 
ural Gas Act and in thereby undertaking to impose upon 
Petitioner, both in the absence of an application and a 
proper hearing, the requirement that it comply with various 
and sundry mandatory obligations and requirements under 
existing statutes and rules and regulations of the Commis¬ 
sion affecting all such natural gas companies. 
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The premises considered, Petitioner respectfully moves 
that the Commission set aside its said Orders entered 
herein under date of February 13, 1947, and grant 
611 a re-hearing hereof, and a stay pending final deter¬ 
mination of the issues involved. 

Respectfully submitted, 

Border Pipe Line Company 
B y J. Ross Gamble 
J. Ross Gamble 

Its Attorney 

John C. Dawson 
Kayser, Liddell & Austin 
Chronicle Building 
Houston 2, Texas 

J. Ross Gamble 
719 15 St., N. W. 

Washington 5, D. C. 

Attorneys for Border Pipe Line Company 
********** 
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IX THE 


United States Court of Appeals 

District of Columbia. 


Xo. 9571. 


Border Pipe Line Company, Petitioner, 


v. 


The Federal Power Commission, Respondent. 


On Petition for Review of Order of the Federal Power 

Commission. 


BRIEF FOR PETITIONER. 


This matter is before this Court upon a Petition to Re¬ 
view and have set aside and stayed an Order of the Federal 
Power Commission adjudging Petitioner to be a Xatural 
Gas Company within the meaning of the Natural Gas Act 
and granting to it a Certificate of Public Convenience and 
Xccessitv. In support of its position herein, Petitioner 
would respectfully show: 




2 


I. 

JURISDICTIONAL STATEMENT. 

The statute upon which jurisdiction is based is bee. 19(b) 
of the Natural Gas Act of June 21, 1938, c. Job, 52 Stat. 831; 
U. S. ('. Title 15, Sec. 717r, which statute provides that any 
party aggrieved by an order of the Federal Power Commis¬ 
sion may appeal to this Court upon written petition pray¬ 
ing that such Order be modified or set aside in whole or in 
part, such petition to be filed within 60 days after the Fed¬ 
eral Power Commission denies a rehearing or fails, within 
30 days after application for a rehearing is filed, to act 
upon it. 

The Order of the Federal Power Commission here ap¬ 
pealed from was dated February 13, 1947, and issued by the 
Commission on February 14, 1047, in a cause bearing the 
Commission’s Docket No. G-234 (App. p. 162). 

Pursuant to the provisions of the above mentioned stat¬ 
ute, Petitioner duly filed with the Federal Power Commis¬ 
sion within 30 days after its issuance of the said Order, to- 
wit on March 17, 1947, its application for rehearing and 
stay, setting forth the errors here complained of (App. p. 
173). Thirty days having elapsed after the filing of said 
application for rehearing and stay without the Commission 
having acted thereon, said application for rehearing and 
stay was, in effect, overruled by the Commission at the ex¬ 
piration of said thirty-day period, to-wit April 16, 1947. 

Petitioner's Petition for Review was duly filed herein 
within 60 days after April 16. 1947, to-wit on June 13, 1947 
(App. p. 2). 

Petitioner is aggrieved by the Order here appealed from 
within the meaning of the above mentioned statute in that, 
as shown by said Order, the Federal Power Commission has 
thereby undertaken to adjudge Petitioner to be a Natural 
Gas Company within the meaning of the Natural Gas Act 
and, accordingly, subject to the broad jurisdiction thereby 
granted to it over such Natural Gas Companies, including 
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the mandatory provisions of said Act and of the Rules 
and Regulations of the Federal Power Commission promul¬ 
gated thereunder and relating to such Natural Gas Com¬ 
panies. 


II. 

STATEMENT OF THE CASE. 

Petitioner owns and operates certain facilities for the 
transportation and sale of gas, which facilities are located 
entirely within the State of Texas. They consist of a com¬ 
pressor station in Jim Hogg County and a pipe line ap¬ 
proximately 38 miles in length running from said compres¬ 
sor station to a point on the east bank of the Rio Grande 
River. (See map, App. p. 177). 

By means of this compressor station and pipe line Peti¬ 
tioner transports and sells to American Smelting and Re¬ 
fining Company at the line’s terminus at the east hank of 
the Rio Grande River natural gas produced in and trans¬ 
ported to Petitioner within the State of Texas. The gas 
so delivered to the American Smelting and Refining Com¬ 
pany is transported by it across the Rio Grande River and 
lo La Rosita, Mexico, through facilities owned by it. (App. 
]>]). 69 and 82) The gas thus purchased by American Smelt¬ 
ing and Refining Company is used by it in the operation of 
a zinc smelter at La Rosita, Mexico. (See findings in Com- 
n i i * * on *- o rder of h’cbrua^ y 1 o, 194 i , in Docket No. G-234, 
App. pp. 162-166 and quoted below; findings in Commis¬ 
sion's order of October 10, 1942, App. pp. 167-170; excerpts 
from Testimony and Proceedings in Docket No. G-228, App. 
p. 58.) 

Petitioner constructed the said facilities in 1942 and 1943 
and, since June 1943, (App. pp. 163-164), has operated the 
same under and by the authority of the following permits: 

1. Permit for the export of gas granted by the Federal 
Power Commission by order entered on the 10th day of 
October, 1942 (App. p. 167), as supplemented by order en- 
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tered the 4th day of November, 1942, (App. p. 171) in Fed¬ 
eral Power Commission Docket Xo. G-22S. 

2. Presidential Permit granted by the President of the 
United States under date of September 29, 1942, pursuant 
to Executive Order Xo. 8202. (App. p. 163). 

The said permit to export gas granted by said order of 
the Federal Power Commission in Docket Xo. G-22S was 
issued after full hearing in the matter in which inquiry 
was made as to the sources of the gas to be exported, the 
quantities thereof available, the available markets within 
the United States therefor, the terms and provisions under 
which the same was to be sold, the uses to be made thereof, 
and the maximum quantities to be exported. (See appli¬ 
cations for Permit to Export Gas filed by Petitioner and 
American Smelting and Refining Company (App. pp. 26, 
134 and 5b), applications by these parties for Presidential 
Permits (App. pp. 30 and 33), and the Transcript in the 
hearing in Docket Xo. G-22S (App. pp. 57 to 133) ). 

At the conclusion of this hearing the Federal Power 
Commission by its said order and amendment thereof 
found that “the exportation of natural gas by applicants, 
hereinafter authorized, will be in aid of the war effort and 
will not be inconsistent with the public interest” where¬ 
upon the Commission by said orders (App. p. 168 and 
p. 171): 

(1) Authorized the exportation of natural gas in the 
method and manner hereinabove described limiting the 
authorization to the purposes set forth in the gas sales 
contract between Petitioner and American Smelting and 
Refining Company introduced in evidence in said hearing 
(App. p. 36) and limiting the term of the permit to ten 
years. 

(2) Provided that the permit thus granted would termi¬ 
nate upon the expiration of the aforesaid contract and 
would terminate in the event of the expiration of the said 
Presidential Permit. 
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(3) Provided that the authorization there granted might 
he modified from time to time or terminated on the further 
order of the Commission. 

Tlie Presidential Permit above mentioned authorized 
the construction of the facilities above described, but pro¬ 
vided that this permit should be terminable at the will and 
pleasure of the President of the United States, with or 
without cause. 

The order here complained of is quoted below. It was 
rendered by the Federal Power Commission on February 
13, 1947, more than four years after the granting of the 
aforesaid permits and approximately three years and 
seven months after Petitioner had completed the facilities 
thereby authorized and commenced operation thereof. 

By said order the Commission declares that, in addition 
to the aforesaid permits, Petitioner is required, as a con¬ 
dition to continued operation of said facilities, to have a 
Certificate of Public Conveniece and Necessity pursuant to 
Section 7(c) of the Natural Gas Act and is thereby re¬ 
quired to show not only that the operations are not incon¬ 
sistent with the public interest as required by Section 3 
of the Natural Gas Act under which the permit in Docket 
No. G-228 was granted, but also that same are required 
by the present or future Public Convenience and Necessity 
as provided in Section 7(c) of said Act. The Commis¬ 
sion’s position is that Section 7(c) of the Natural Gas 
Act requires such a Certificate of Public Convenience and 
Necessity of all Natural Gas Companies as that term is 
defined in the Natural Gas Act, that Petitioner’s transpor¬ 
tation and sale hereinabove described constitutes “inter¬ 
state commence” as that term is defined in the Natural Gas 
Act, thereby rendering Petitioner a Natural Gas Company 
within the meaning of said Act. 

The proceeding in which the order here complained of 
was entered is predicated upon an application for Cer¬ 
tificate of Public Convenience and Necessity tiled by the 
Petitioner with the Federal Power Commission Februarv 
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11, 1942 (App. p. 146). Said application was filed as an 
amendment of Petitioner’s application in Docket No. G-228 
for permit to export gas, Petitioner praying “that the 
Commission consider this application as an application 
both for a permit to export the gas and for a Certificate 
of Public Convenience and Necessity under Section 7(c) 
of the Natural Gas Act as amended, and that upon a hear¬ 
ing hereof applicant be granted a Certificate of Public 
Convenience and Necessity under said Section 7(c) as 
amended and a permit to export gas as originally prayed 
for herein.” (App. p. 147.) 

The said application was filed because of Petitioner’s 
uncertainty as to the effect upon it of the amendment to 
Section 7(c) of the Natural Gas Act adopted February 7, 
1942 (App. pi>. 80-81 and S4). At the hearing on the appli¬ 
cation for permit to export, Petitioner called the Commis¬ 
sion’s attention to the fact that the application for Certifi¬ 
cate of Public Convenience and Necessity had been filed, 
that, while there was uncertainty as to whether such a cer¬ 
tificate was required, that, should same be required it de¬ 
sired the testimony being offered to be considered as offered 
in support thereof in order that additional hearing might 
be avoided (App. pp. 80-81 and 84). 

Counsel for the Federal Power Commission in his state¬ 
ment to the Commission at the conclusion of the hearing 
in said Docket G-228 pointed out the difference in eviden¬ 
tiary requirements for granting of permits under Sec. 3 
of the Act and those required for issuance of Certificates 
of Public Convenience and Necessity. (App. pp. 84-85) 
In his brief filed in said Docket No. G-228, said Commission 
counsel stated: (See App. p. 157) 

“Applicant has presented the question as to whether 
the record in these proceedings could not also be con¬ 
sidered by the Commission in support of the appli¬ 
cation filed in Docket No. G-234, for a Certificate of 
Public Convenience and Necessity, under Section 7(c) 
of the Natural Gas Act, as amended. It appears, how¬ 
ever, that such certificate is not required of Applicant, 
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for the reason that the natural gas proposed to be ex¬ 
ported is produced and transported wholly within the 
State of Texas. 

“Section 2(1) of the Act provides that the word 
‘person’ includes an individual or a corporation; and 
subdivision (6) of the same section provides that, 
‘ “natural-gas company” means a person engaged in 
the transportation of natural gas in interstate com¬ 
merce, or the sale in interstate commerce of such gas 
for resale’; subdivision (7) of the same section defines 
‘interstate commerce’ as ‘commerce between any point 
in a State and any point outside thereof, or between 
points within the same State but through any place 
outside thereof, hut only in .so far as such commerce 
takes place ivithin the United States” (Emphasis 
added) 

“It is significant to note that the exportation of 
natural gas from the United States to a foreign coun¬ 
try, or the importation of natural gas from a foreign 
countrv is not ‘interstate commerce’ as that term is 
contemplated by the Act. The legislative intent as to 
the limitation placed on the definition is clearly ex¬ 
pressed in the concluding portion thereof, namely, 
‘only in so far as such commerce takes place within 
the United States.’ Applicant’s proposed operations 
do not include either transportation of natural gas in 
interstate commerce, or sales of natural gas in inter¬ 
state commerce, which would bring such operations 
within the term, ‘interstate commerce’, as such term 
is defined by said Section *2(7) of the Act. 

“Authorization by the Commission, under Section 3 
of the Act for the exportation or the importation of 
natural gas does not mean that the exporter or im¬ 
porter is required to be a natural-gas company, but 
that such exporter or importer be a ‘person’, as de¬ 
fined by Section 2(1) of the Act, viz: ‘ “Person” in¬ 
cludes an individual or a corporation’. Therefore, it is 
concluded that Applicant is such a ‘person’ and is sub¬ 
ject to the Commission’s jurisdiction under Section 3 
of the Act, but is not a natural-gas company subject 
to the provisions of Section 7(c) of the Act. 

“In passing upon an application for export or im¬ 
port under the said Section 3 of the Act, the Commis¬ 
sion is empowered to inquire into all relevant matters 
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in connection with such proposed exportation or im¬ 
portation, so that it may be enabled to determine 
whether the proposed operations will not be consistent 
with the public interest. The said section provides 
that the Commission shall grant the authority for ex¬ 
portation or importation, ‘unless, after opportunity 
for hearing, it finds that the proposed exportation 
or importation will not be consistent with the public 
interest.’ The application may be granted in whole 
or in part, subject to such modifications and upon such 
terms and conditions as the Commission may find 
necessary or appropriate, and jurisdiction may be re¬ 
tained for the entry of subsequent orders, after oppor¬ 
tunity for hearing and for good cause shown.” 

Although the matter of whether the said export of gas 
did or did not constitute interstate commerce within the 
meaning of the Act, and whether Petitioner would, upon 
commencing its proposed operations, become a Natural 
Gas Company within the meaning of the Act was thus 
before the Commission, it entered its order granting the 
permit to export gas pursuant to Section 3 of the Act with¬ 
out mention of these questions and without requiring issu¬ 
ance of a Certificate of Public Convenience and Necessity. 

Having been thus expressly authorized, both by the 
Presidential Permit and the permit of the Federal Power 
Commission under Section 3 of the Natural Gas Act as 
above mentioned, Petitioner proceeded with construction 
of its said facilities, and, in June of 1943, commenced the 
transportation and sale of gas thus authorized and has 
since continued such operation of such facilities and such 
sale of such gas. 

Nothing further was heard from the Commission in re¬ 
gard to Petitioner’s said application for such certificate 
until over four years after the granting of such permits 
when Petitioner received from the Federal Power Com¬ 
mission a copy of an order entered by it under date of 
January 10, 1947, setting for hearing on January 27, 1947, 
Docket No. G-234, being the docket number given Peti- 
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tioner’s application for Certificate of Public Convenience 
and Necessity when filed in February of 1942. Through 
error Petitioner misread the notice and, consequently, did 
not become apprised of the date of such hearing until after 
the date therefor had passed. Immediately thereafter and 
prior to the entry of any order on said hearing, Petitioner 
filed with the Federal Power Commission a formal with¬ 
drawal of its said application (App. p. 155) and thereafter, 
subject to said withdrawal, filed with the Commission ap¬ 
plication requesting that the matter be reopened and that 
it be heard in opposition to the granting of the Certificate 
(App. p. 156). 

On the 13th day of February, 1947, the Federal Power 
Commission treating Petitioner’s withdrawal of said ap¬ 
plication as a request to withdraw same, entered an order 
denying Petitioner’s “Request to Withdraw,” and over¬ 
ruling its request that the matter be reopened and that it 
be permitted to be heard (App. p. 160). On the same date 
the Commission entered the following order from which 
this appeal is taken (App. p. 162): (Emphasis added) 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Nelson Lee Smith, Chair¬ 
man; Claude L. Draper, Leland Olds and Harrington 
Wimberly, Commissioners 

February 13, 1947 

In the Matter of 
Border Pipe Line Company 
Docket No. G-234 

FINDINGS AND ORDER ISSUING CERTIFICATE 
OF PUBLIC CONVENIENCE AND NECESSITY 

This is a proceeding under Section 7 of the Natural 
Gas Act, as amended, upon the application of Border 
Pipe Line Company (“Applicant”), filed on February 
11, 1942, for a certificate of public convenience and 
necessity authorizing Applicant to construct and op- 
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erate certain facilities in the State of Texas, particu¬ 
larly described as follows: 

(i) A 1,100 H. P. compressor station at a point in 

the northwesterly portion of Jim Hogg County, 
Texas. 

(ii) An 8%-inch pipeline, approximately 38 miles 

in length, extending from such compressor sta¬ 
tion in a northwesterly direction to a point at 
or near the easterly bank of the Rio Grande 
River approximately seven miles south of 
Laredo, Texas, and attendant metering and 
regulating equipment. 

Prior to the filing of such application, Applicant, 
on February 2, 1942, filed an application pursuant to 
Section 3 of the Natural Gas Act (Docket No. G-22S) 
for an order authorizing it to export natural gas from 
the United States to Mexico by means of the above- 
described facilities. Applicant proposed that the gas 
to be exported would be produced in the San Salvador 
Field, Hidalgo County, Texas, and would be trans¬ 
ported by means of facilities of Rio Grande Valley 
Gas Company to the aforementioned compressor sta¬ 
tion in Jim Hogg County, whence Applicant would 
transport the gas to the aforementioned point, south 
of Laredo, Texas, at or near the easterly bank of the 
Rio Grande River. There, Applicant would sell the 
same to American Smelting and Refining Company 
(“American Company”) for transportation to, and 
consumption at, a zinc smelter of American Company 
in La Rosita, Mexico. 

On February 26, and June 17, 1942, respectively, 
Applicant and American Company filed applications 
for Presidential Permits, pursuant to Executive Order 
No. S202, for the construction, operation, maintenance 
and connection, at the international boundary of the 
United States, and at the aforementioned location 
approximately seven miles south of Laredo, Texas, 
of facilities for the exportation of natural gas to Mex¬ 
ico (Docket No. G-22S). On September 14, 1942, 
American Company filed an application (Docket No. 
G-22S) in which it joined in the application of Border 
Pipe Line Company for an order authorizing the ex¬ 
portation of natural gas. 
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On October 10,1942, the Commission issued an order 
in Docket No. G-228 which, as modified by a supple¬ 
mental order of November 4, 1942, authorized Appli¬ 
cant and American Company to export natural gas 
from the United States to Mexico for a period of 10 
years from October 10, 1942, upon certain conditions 
therein specified. Presidential Permits, approved by 
the President on September 29, 1942, were in due 
course issued to Applicant and American Company, 
authorizing the construction, operation, maintenance 
and connection, at the border of the United States, 
of the proposed facilities to be there located. 

Thereafter, Applicant proceeded to construct its 
proposed facilities above-described, which included 
the facilities authorized under the Presidential Per¬ 
mit issued to it. In June 1943, Applicant commenced, 
and has since continued, to operate the same in the 
manner and for the purposes proposed by it, as above 
referred to. 

On November S, 1945, the Secretary of the Commis¬ 
sion addressed a letter to Applicant, notifying said 
Company that on December 12, 1945, oral argument 
would be had before the Commission at Washington, 
D. C., In the Matter of Reynosa Pipe Line Company, 
Docket Nos. G-594, G-595 and G-596, respecting the 
question whether a company which is engaged in the 
transportation of natural gas from the United States 
to a foreign country is a “natural-gas company” 
within the meaning of the Natural Gas Act, and sub¬ 
ject to the provisions of Section 7 thereof, as 
amended; and inviting Border Pipe Line Company to 
participate in such oral argument. Argument before 
the Commission upon the stated question was had at 
the time and place fixed, Border Pipe Line Company 
not participating therein. On June 6, 1946, in Docket 
No. G-595, the Commission rendered Opinion No. 135, 
in which it held that a company is required to obtain 
a certificate of public convenience and necessity pur¬ 
suant to Section 7 of the Act, as amended, authoriz¬ 
ing the construction and operation, within the bound¬ 
aries of a single State, of facilities for the transporta¬ 
tion of natural gas for public consumption in a foreign 
country. On December 17, 1946, in accordance with 
such opinion, the Commission entered an order where¬ 
by it found that Reynosa Pipe Line Company would 
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be a “natural-gas company” within the meaning of 
that term as used in the Natural Gas Act upon en¬ 
gaging in the transportation and sale of natural gas 
for public consumption in Mexico by means of facili¬ 
ties which that company proposed to construct from 
a point within Texas to the international boundary 
between the United States and Mexico, and whereby 
the Commission issued a certificate of public conven¬ 
ience and necessity to Reynosa Pipe Line Company 
authorizing the construction and operation of such 
facilities (Docket No. G-74S) 

Pursuant to due notice, this proceeding, Docket No. 
G-234, came on for public hearing on January 27, 1947, 
at Washington, D. C. Evidence both oral and docu¬ 
mentary was introduced. No protests to the applica¬ 
tion have been received. 

The order of the Commission in Docket No. G-22S 
adopted on October 10, 1942, as modified by the order 
of November 4, 1942, authorizing the exportation of 
natural gas by Applicant and American Company 
from the United States to Mexico, is made a part here¬ 
of bv reference. 

The operation of the above-described facilities by 
Applicant is and will be required in order to effect 
the exportation of natural gas authorized by said or¬ 
der of October 10, 1942, as modified. No “natural- 
gas company” within the meaning of the Natural Gas 
Act, other than Applicant, is now supplying natural 
gas to American Company. 

The Commission, having considered the application 
and the record herein, further finds that: 

(1) Applicant is a Delaware corporation with its 
principal legal office at Wilmington, Delaware, 
and its operating office at Houston, Texas. 
Applicant, by virtue of its operations above re¬ 
ferred to, is engaged in the transportation of 
natural gas in interstate commerce within the 
meaning of that term as used in the Natural 
Gas Act, and is a “ natural-gas company” with¬ 
in the meaning of the Act. 

(2) The facilities of Applicant above-described are 
used for the transportation of natural gas in 
interstate commerce within the meaning of the 
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Natural Gas Act, subject to the jurisdiction of 
the Commission, and the operation thereof by 
Applicant is subject to the requirements of sub¬ 
sections (c) and (e) of Section 7 of the Natural 
Gas Act, as amended. 

(3) Applicant’s gas supply is adequate to meet the 
requirements of the service rendered, and to be 
rendered, by means of such facilities. 

(4) Applicant is financially able to operate such 
facilities. 

(5) Applicant is able and willing properly to do the 
acts and to perform the service proposed, and 
to conform to the provisions of the Natural Gas 
Act, as amended, and the requirements, rules 
and regulations of the Commission thereunder. 

(6) The operation of the facilities by Applicant is 
required by the yublic convenience and neces¬ 
sity, and a certificate therefor should be issued 
as hereinafter ordered and conditioned. 

The Commission, therefore, orders that: 

(A) A certificate of public convenience and neces¬ 
sity be and the same is hereby issued to Appli¬ 
cant authorizing it to operate its facilities here¬ 
inbefore described, for the transportation of 
natural gas, subject to the jurisdiction of the 
Commission, upon the terms and conditions of 
this order. 

(B) This certificate is not transferable and shall 
be effective only so long as Applicant continues 
the operations hereby authorized in accordance 
with the provisions of the Natural Gas Act, as 
amended, and any pertinent rules, regulations, 
or orders heretofore or hereafter issued by the 
Commission. 

By the Commission. Commissioner Draper dissenting. 

/s/ Leox M. Fuquay, 

Secretary. 

Date of Issuance :February 14, 1947 
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Commissioner Draper dissented from the order of Janu¬ 
ary 10, 1947, setting the matter for hearing (App. p. 154); 
from the Order Denying Request to Withdraw Applica¬ 
tion and Denying Petition to Reopen Proceeding (App. 
p. 162) and from the Order from which this appeal is 
taken (App. p. 166) stating that in his opinion Petitioner’s 
said operations did not cause it to be a Natural Gas Com¬ 
pany under the provisions of the Natural Gas Act (App. 
p. 154). 


in. 

STATUTE INVOLVED. 

A proper consideration of this case necessarily involves 
consideration in its entirety of the Natural Gas Act of 
June 21, 193S, C. 556, 52 Stat. S21, IT. S. C. Title 15, Sec¬ 
tions 717-717w together with amendment thereof adopted 
February 7, 1942, C. 49, 56 Stat. S3, U. S. C. Title 15, Sec¬ 
tion 717f. 

The portions of said Act most directly involved are: 

(1) The Definitions Section, Section 2 (U. S. C. Title 15, 
Section 717a, subsections (1), (6), and (7) reading as fol¬ 
lows: (Emphasis added) 

“When used in this chapter, unless the context 
otherwise requires— 

“(1) ‘Person’ includes an individual or corpora¬ 
tion. 

“(6) ‘Natural-gas company’ means a person en¬ 
gaged in the transportation of natural gas in inter¬ 
state commerce, or the sale in interstate commerce of 
such gas for resale. 

“(7) ‘Interstate commerce’ means commerce be¬ 
tween any point in a State and any point outside 
thereof, or between points within the same State but 
through any place outside thereof, but only insofar as 
such commerce, takes place ivitliin the United States.” 
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(2) The section dealing with export of gas and permits 
therefor, Section 3, (U. S. C. Title 15, 717b) reading as 
follows: (Emphasis added) 

“After six months from the date on which this 
chapter takes effect no person shall export any nat¬ 
ural gas from the United States to a foreign country 
or import any natural gas from a foreign country 
without first having secured an order of the Commis¬ 
sion authorizing it to do so. The Commission shall 
issue such order upon application, unless, after oppor¬ 
tunity for hearing, it finds that the proposed exporta¬ 
tion or importation will not be consistent with the 
public interest. The Commission may by its order 
grant such application, in whole or in part, with such 
modification and upon such terms and conditions as 
the Commission may find necessary or appropriate, 
and may from time to time, after opportunity for hear¬ 
ing, and for good cause shown, make such supple¬ 
mental order in the premises as it may find necessary 
or appropriate. 

(3) The section dealing with Certificates of Public Con¬ 
venience and Necessity, being the Act of February 7, 1942, 
C. 49, 56 Stat. 83 replacing old Subsection (c) of Section 7 
and adding thereto Subsections (d), (e), (f) and (g), 
(U. S. C. Title 15, Section 717f (c), (d), (e) and (f)) read¬ 
ing as follow’s: (Emphasis added) 

“(c) No 'natural-gas company or person which will 
be a natural gas company upon completion of any pro¬ 
posed construction or extension shall engage in the 
transporttyyion or sale of natural gas, subject to the 
jurisdiction of the Commission, or undertake the con¬ 
struction or extension of any facilities therefor, or 
acquire or operate any such facilities or extensions 
thereof, unless there is in force with respect to such 
natural-gas company a certificate of public conven¬ 
ience and necessity issued by the Commission author¬ 
izing such acts or operations: Provided, however, 
That if any such natural-gas company or predecessor 
in interest wras bona fide engaged in transportation or 
sale of natural gas, subject to the jurisdiction of the 
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Commission, on February 7, 1942, over the route or 
routes or within the area for which application is 
made and has so operated since that time, the Com¬ 
mission shall issue such certificate without requiring 
further proof that public convenience and necessity 
will be served by such operation, and without further 
proceedings, if application for such certificate is made 
to the Commission within ninety days after February 
7, 1942. Pending the determination of any such appli¬ 
cation, the continuance of such operation shall be 
lawful. 

“In all other cases the Commission shall set the 
matter for hearing and shall give such reasonable no¬ 
tice of the hearing thereon to all interested persons 
as in its judgment may be necessary under rules and 
regulations to be prescribed by the Commission; and 
the application shall be decided in accordance with the 
procedure provided in subsection (e ) of this section 
and such certificate shall be issued or denied accord¬ 
ingly: Provided, however, That the Commission may 
issue a temporary certificate in cases of emergency, to 
assure maintenance of adequate service or to serve 
particular customers, without notice or hearing, pend¬ 
ing the determination of an application for a certifi¬ 
cate, and may by regulation exempt from the require¬ 
ments of this section temporary acts or operations for 
which the issuance of a certificate will not be required 
in the public interest. 

“(d) Application for certificates shall be made in 
writing to the Commission, be verified under oath, and 
shall be in such form, contain such information, and 
notice thereof shall be served upon such interested 
parties and in such manner as the Commission shall, 
by regulation, require. 

“(e) Except in the cases governed by the provisos 
contained in subsection (c) of this section, a certificate 
shall be issued to any qualified applicant therefor, 
authorizing the whole or any part of the operation, 
sale, service, construction, extension, or acquisition 
covered by the application, if it is found that the ap¬ 
plicant is able and willing properly to do the acts and 
to perform the service proposed and to conform to 
the provisions of this chapter and the requirements, 
rules, and regulations of the Commission thereunder, 
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and that the proposed service, sale, operation, con¬ 
struction, extension, or acquisition, to the extent au¬ 
thorized by the certificate, is or will be required by the 
present or future public convenience and necessity; 
otherwise such application shall be denied. The Com¬ 
mission shall have the power to attach to the issuance 
of the certificate and to the exercise of the rights 
granted thereunder such reasonable terms and condi¬ 
tions as the public convenience and necessity may 
require. 

“(f) The Commission, after a hearing had upon its 
own motion or upon application, may determine the 
service area to which each authorization under this 
section is to be limited. Within such service area as 
determined by the Commission a natural-gas company 
may enlarge or extend its facilities for the purpose of 
supplying increased market demands in such service 
area without further authorization. 

“(g) Nothing contained in this section shall be con¬ 
strued as a limitation upon the power of the Commis¬ 
sion to grant certificates of public convenience and 
necessity for service of an area already being served 
bv another natural-gas company. As amended Feb. 7, 
1942, c. 49, 56 Stat. 83.” 


IV. 


STATEMENT OF POINTS. 

The points upon which Petitioner intends to rely are as 
follows (See Petitioner’s petition to review filed herein): 


1 . 

As alluded to in point 3 of Petitioner’s Motion for Re¬ 
hearing and Stay and as fully shown in the record of this 
proceeding, the Commission was without jurisdiction to 
enter the order here complained of because the issue pre¬ 
sented by Petitioner’s request for Certificate of Public 
Convenience and Necessity filed on February 11, 1942, was 
adjudicated and disposed of in connection with the hear¬ 
ing on Petitioner’s Application for Permit to Export Gas 
(Docket No. G-228). 
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2 . 

The Commission erred in entering said order styled 
“Order Denying Request to Withdraw Application and 
Denying Petition to Reopen Proceedings” and, concur¬ 
rently therewith entering its order styled “Findings and 
Order Issuing Certificate of Public Convenience and Neces¬ 
sity” in that theretofore and on February 6, 1947, Peti¬ 
tioner had appeared before the Commission and withdrawn 
the Application for a Certificate of Public Convenience 
and Necessity previously filed by it under date of February 
11, 1942, which application was the sole basis for said pro¬ 
ceeding. (Ground 1, Petitioner’s Motion for Rehearing, 
App. p. 174) 

3. 

The Commission erred in continuing to assert jurisdic¬ 
tion in said proceeding subsequent to Petitioner’s having 
on February 6, 1947, withdrawn its Application for a Cer¬ 
tificate of Public Convenience and Necessity upon which 
said proceeding was predicated. (Ground 2, Petitioner’s 
Motion for Rehearing, App. p. 174) 

4. 

The Commission erred in entering Order herein under 
date of February 13, 1947, denying Petitioner’s Petition to 
Reopen Proceedings filed herein on February 7, 1947, in 
that, as set forth in the said Petition, good and proper 
grounds existed requiring the reopening of the proceeding 
in order that Petitioner might have an opportunity to be 
heard. (Ground 3, Petitioner’s Motion for Rehearing, App. 
p. 174) 

5. 

The Commission erred in entering its order of February 
13, 1947, whereby it found and declared that Petitioner 
is engaged in the “transportation of natural gas in inter¬ 
state commerce” within the meaning of that term as used 
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in the Natural Gas Act, and is a “Natural Gas Company” 
within the meaning of the Act. (Ground 4, Petitioner’s 
Motion for Rehearing, App. p. 174) 

6 . 

The Commission erred in holding that Petitioner, by 
virtue of its operations as described in said order of Feb¬ 
ruary 13, 1947, consisting of transportation of natural gas 
wholly produced within and by means of facilities wholly 
located within the State of Texas and selling same at a 
point in Texas to American Smelting and Refining Com¬ 
pany for transportation by that company to and consump¬ 
tion by that company at its zinc smelter at La Rosita, 
Mexico, is thereby engaged in the “transportation of Nat¬ 
ural gas in interstate commerce” within the meaning of 
that term as used in the Natural Gas Act. (Ground 5, 
Petitioner’s Motion for Rehearing, App. p. 175) 

7. 

The Commission erred in entering its said order of 
February 13, 1947, finding and determining that Peti¬ 
tioner’s facilities described in said order are used for the 
transportation of natural gas in interstate commerce 
within the meaning of the Natural Gas Act subject to the 
jurisdiction of the Commission. (Ground 6, Petitioner’s 
Motion for Rehearing, App. p. 175) 

8 . 

The Commission erred in entering its said order of Feb¬ 
ruary 13, 1947, finding and determining that Petitioner, 
in the operation of its said facilities as described in said 
order is subject to the requirements of Subsections (c) and 
(e) of Section 7 of the Natural Gas Act as amended. 
(Ground 7, Petitioner’s Motion for Rehearing, App. p. 
175) 
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9. 

The Commission erred in entering its said order of Feb¬ 
ruary 13, 1947, finding and determining that Petitioner 
is a “Natural Gas Company” within the meaning of the 
Natural Gas Act and in thereby undertaking to impose 
upon Petitioner, both in the absence of an Application and 
a proper hearing, the requirement that it comply with 
various and sundry mandatory obligations and require¬ 
ments under existing statutes, rules and regulations of 
the Commission affecting all such natural gas companies. 
(Ground 8, Petitioner’s Motion for Rehearing, App. p. 175) 

10 . 

In addition to the foregoing Petitioner will urge that in 
no event is a Certificate of Public Convenience and Neces¬ 
sity required under the Natural Gas Act as a condition to 
the export of natural gas to a foreign country since Sec¬ 
tion 3 of the Act provides that permits for such export 
shall be granted unless the Commission shall, after oppor¬ 
tunity for hearing, find that same “will not be consistent 
with the public interest” while Section 7(c) would require 
the additional and affirmative showing on the part of the 
applicant that the export “is or will be required by the 
present or future Public Convenience and Necessity”. 

V. 

SUMMARY OF ARGUMENT. 

A. (Under Point 1) By granting Petitioner permis¬ 
sion to export gas in Docket No. G-22S, the Commission 
necessarily ruled upon Petitioner’s application for Certifi¬ 
cate of Public Convenience and Necessity. 

B. (Under Points 2 and 3) Argument under points 2 
and 3 will be simply that Petitioner’s withdrawal of its 
Application for Certificate of Public Convenience and 
Necessity effectively terminated this proceeding, so that 
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the Commission was without authority thereafter either 
to grant or deny same. 

C. (Under Points 5 to 10) 

1. The definition of interstate commerce used in the 
Act expressly limited same to commerce taking place 
within the United States. 

2. The intention to exclude foreign commerce from 
the definition of interstate commerce is shown bv the 
fact that foreign commerce was originally included 
in the definition and later excluded therefrom. 

3. The history of the Act and a consideration of its 
terms shows the regulation of Natural Gas Companies 
there intended was with respect to wholesale rates 
at which gas moving from one state to another is sold 
for resale. 

4. Consideration of Section 3 in relation to the bal¬ 
ance of the Act shows the only regulation of foreign 
commerce intended was that provided by Section 3. 

VI. 

ARGUMENT. 

A. 

Under Point 1. 

As shown above, the Petitioner submitted to the Com¬ 
mission in connection with the proceeding in Docket No. 
G-228 the question of whether its proposed operations 
would cause it to become engaged in interstate commerce 
or otherwise require the issuance of Certificate of Public 
Convenience and Necessity. In granting the permit to 
export gas in said cause on the finding only that the pro¬ 
posed export would not be inconsistent with the public inter¬ 
est and without requirement regarding Certificate of Pub- 
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lie Convenience and Necessity, the Commission necessarily 
ruled that no such Certificate was required. 

B. 

Under Points 2 and 3. 

Under Section 7(c), (d) and (e) of the Natural Gas 
Act, Certificate of Public Convenience and Necessity may 
be issued only upon application. Therefore, the with¬ 
drawal of Petitioner’s Application for Certificate of Pub¬ 
lic Convenience and Necessity left the Commission without 
further authority other than to enter order of dismissal. 
J. Edward Jones, Petitioner vs. Securities and Exchange 
Commission, 298 U. S. 1, 80 L. Ed. 1015. 

C. 

Under Points 5 to 10. 

The Commission’s holding herein that Petitioner’s 
transportation and sale of gas for export to Mexico is “in¬ 
terstate commerce”, rendering it a Natural Gas Company, 
is based on the following definitions contained in the Nat¬ 
ural Gas Act: 

“Sec. 2. When used in this Act, unless the context 
otherwise requires; 

“(6) ‘Natural Gas Company’ means a person en¬ 
gaged in the transportation of natural gas in inter¬ 
state commerce or the sale in interstate commerce of 
such gas for resale. 

“(7) ‘Interstate commerce’ means commerce between 
any point in a State and any point outside thereof, or 
between points within the same State but through any 
place outside thereof, but only insofar as such com¬ 
merce takes place within the United States.” 

The Commission’s position is that foreign commerce is 
included because it is commerce between a point in a State 
and a point outside thereof. 
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1. The definition of interstate commerce used in the Act 
expressly limited same to commerce taking place 
within the United States. 

We think the position taken by Commission’s counsel 
in Docket G-228 was correct, namely, that the concluding 
words “but only insofar as such commerce takes place 
within the United States” clearly expressed the legislative 
intent to exclude foreign commerce from the definition. 
(See quotation from Brief of Commission Counsel, p. 7 
hereof) 

But such legislative intention to exclude foreign com¬ 
merce from said definition is even more clearly shown by 
the following: 

2. The intention to exclude foreign commerce from the 
definition of interstate commerce is shown by the fact 
that foreign commerce was originally included in the 
definition and later excluded therefrom. 

The first version of the Natural Gas Act introduced in 
Congress was Title III of H. R. 5423, the “Public Utility 
Act of 1935”, introduced February 6, 1935 (pp. 141-178 
of H. R. 5423). 

Section 301(b) of said Title III provided: 

“The provisions of this Title shall apply to the trans¬ 
mission and sale of natural gas in interstate com¬ 
merce. The Commission shall have jurisdiction over 
all such facilities or such sale—.” The term ‘dis¬ 
tributor’ when used in this Title means any person 
who owns or operates such facilities.” 

Section 301(c) of said Title III read as follows: 

“Natural gas shall be held to be transmitted in inter¬ 
state commerce if transmitted from a State to any 
point outside thereof; or between points within the 
same State but through any point outside thereof; or 
from or to any place in the United States to or from a 
foreign country; but only insofar as such transmission 
takes place within the United States.” (Emphasis 
supplied). 
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As reported by Mr. DeVane, solicitor for the Federal 
Power Commission, at the hearing on H. R. 11662, held in 
April, 1946, before Subcommittee of the Committee on 
Interstate and jforeign &>mmerce, House of Representa¬ 
tives, the said original version of the Natural Gas Act, 
while referred to and considered by the same Subcom¬ 
mittee to which Titles I and II of H. R. 5423 were sub¬ 
mitted and considered, was not reported out by said Sub¬ 
committee and was revised and introduced by Congress¬ 
man Lea in the House of Representatives on March 6, 
1936, as H. R. 11662. 

H. R. 11662 after defining “Natural Gas Company” as 
“a person engaged in the transportation of natural gas 
in high-pressure mains in interstate commerce”, defined 
“Interstate Commerce” as follo'ws: 

“Interstate commerce means commerce between any 
point in a State and any point outside thereof, or 
between points within the same State but through 
any place outside thereof, but only insofar as such 
commerce takes place within the United States.” 

Thus the definition contained in Title III of H. R. 5423 
was used almost verbatim except that the words “or from 
or to any place in the United States to or from a foreign 
country” were deleted. 

The definition of interstate commerce thus developed 
and used in H. R. 11662 remained unchanged in all subse¬ 
quent versions of the Act. (See H. R. 12680 introduced 
May 12, 1936, H. R. 4008, introduced January 29, 1937, 
and H. R. 6586, introduced April 22, 1937—being the ver¬ 
sion of the Act finally approved. 

This change in the definition of interstate commerce 
made in the course of the Act’s adoption should leave no 
doubt but that the Congress definitely intended that com¬ 
merce from or to any place in the United States to or from 
a foreign country would not constitute interstate com¬ 
merce as therein defined. 




1 
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“In many cases—amendments of bills, or changes 
made therein during the course of passage in the legis¬ 
lature, as disclosed by the records thereof, have been 
regarded as properly considered by courts interpret¬ 
ing doubtful or ambiguous provisions of the statute. 
Under this rule, it has been held that a change of lan¬ 
guage of a bill during the course of its adoption, indi¬ 
cates an intention to enact a provision different in 
effect than that called for by the original language.” 
50 American Jurisprudence, Sec. 329, subject: “Stat¬ 
utes”: 

“Rules against reading anything into a statute by 
implication are particularly applicable to provisions 
expressly rejected by the legislature. In the interpre¬ 
tation of a statute of doubtful import, the fact that a 
provision originally in a bill is omitted from the Act 
as finally passed by the legislature, has been regarded 
as a significant factor”. 50 American Jurisprudence, 
Sec. 330, subject: “Statutes”. 

In Mermen Co. vs. Federal Trade Commission, U. S. 
C. A. 2d Circuit, 28S Federal 774, 30 A. L. R. 1120, certi¬ 
orari denied, 262 U. S. 759, 67 Law Ed. 1219, 43 S. Ct. 705, 
in a proceeding to review an order of the Federal Trade 
Commission requiring petitioner to cease and desist from 
certain methods of competition in interstate commerce in 
alleged violation of law, the Court said: 

“The Clayton bill, as originally introduced, did not 
contain the words ‘where the effect of such discrimi¬ 
nation may be to substantially lessen competition or 
tend to create a monopoly in any line of commerce,’ 
now found in Sec. 2, but contained the words ‘with the 
purpose or intent thereby to destroy or wrongfully 
injure the business of a competitor, of either such pur¬ 
chaser or seller.’ 

“The record filed in this court shows no contention 
by the commission that the practices complained of 
have lessened competition as between the Mennen 
Company and its competitors, but it shows at the most 
that the practices have decreased competition among 
the Mennen Company’s customers, or those desiring 
to become such. And it is said that if the phraseology 
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above quoted as originally contained in the bill had 
been retained therein upon final passage, instead of 
the phraseology, likewise above quoted, which was sub¬ 
stituted therefor, there might be just ground for the 
claim that the Clayton Act prescribes practices which 
injure competition among the customers of the manu¬ 
facturer, and not merely competition between such 
manufacturer and his competitors. But the elimi¬ 
nation of the phraseology contained in the hill as orig¬ 
inally reported and the substitution therefor of the 
phraseology in the form in which the hill was finally 
enacted strongly indicates that Congress did not have 
in contemplation the former character of competition, 
hut only the latter. (Emphasis added) 

“In the phraseology of the bill as originally re¬ 
ported, the intention was unmistakably expressed that 
it was intended to protect by its prohibition both kinds 
of competition, competition between the manufacturer 
and his competitors, as well as competition between 
customers of the manufacturer. The act as reported 
prohibited acts ‘with the purpose or intent to thereby 
destroy or wrongfully injure the business of a com¬ 
petitor, of either such purchaser or seller.’ 

##*##• 

“This substitution in the final stages of the Clayton 
Bill of the clause to which we have referred plainly 
indicates the intent of Congress to exclude from the 
operation of the section mere competition among ‘pur¬ 
chasers’ from the ‘seller’ or ‘person’ who allowed 
or withheld the discount and to include therein only 
competition between such ‘seller’ or ‘person’ and the 
latter’s own competitors.” 

In State ex rel, Winnett vs. Omaha and C. B. Street R. 
Co., 96 Neb. 725, 148 N. W. 946, the Supreme Court of Ne¬ 
braska, in determining the question of whether a street 
railway company was a “railroad” or a “public service 
corporation,” within the meaning of the “Physical Valua¬ 
tion Act” of that state, and so required to file an inven¬ 
tory of its property with the railroad commission, stated 
that an investigation of the history of the Act in its passage 
through the legislature showed that at one stage “street 
car, interurban railway,” etc., were included in the defini- 
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tion of “public service corporation” in the statute, that 
these terms were afterward stricken out, and the act 
passed as it then stood, and that “this conclusively shows 
that it was not the legislative purpose to compel the valua¬ 
tion of such corporations.” (Emphasis added) 

See also the annotation in 70 A. L. R. at pages 19-25 and 
Pennsylvania JR. R. Company vs. Internatio'nal Coal Min¬ 
ing Company, 230 U. S. 184, 57 Law Ed. 1446, 33 S. Ct. 
893 and Carey vs. Donohue, 240 U. S. 430, 60 Law Ed. 726, 
36 S. Ct. 386, L. R. A. 1917A 295. 

3. The history of the Act and a consideration of its terms 
shows the regulation of Natural Gas Companies there 
intended was with respect to wholesale rates at which 
gas moving from one State to another is sold for 
resale. 

The reports of the legislative committes made during 
the passage of the bill, the testimony heard and matters 
considered by said committees, the statements of the 
parties in charge of its passage and of the author of the 
bill and a consideration of the provisions of the bill itself 
as enacted show clearly that the primary purpose thereof 
was to provide legislation for the regulation of wholesale 
rates of gas transmitted from one State to another State 
of the United States and sold to distributing companies. 
This for the purpose of enabling the State regulatory 
bodies to determine fair rates for gas sold to consumers 
therein. No intention whatever was evidenced to regulate 
wholesale rates of gas transported to foreign countries 
and sold for consumption therein and no intention was 
evidenced to protect foreign consumers of gas produced 
in the United States. Therefore, the various provisions 
of the Act relating to Natural Gas Companies as therein 
defined was intended to afford a basis for regulation of 
the wholesale rates at which they sold gas for consump¬ 
tion in the United States. They had no application to and 
were not intended to apply to transportation and sale of 
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gas for consumption in foreign countries, and the sole 
regulation intended with respect to the transportation and 
sale of gas in foreign commerce was that provided by Sec¬ 
tion 3 of the Act. 

There is attached hereto a Supplement consisting of 
pertinent excerpts from the records of the proceedings had 
with relation to the Act, and statements as to its purpose. 

The general purposes of the bill and, in fact, the general 
nature of the matters presented at the various hearings in 
regard to it in its various states are summarized in the 
reports accompanying H. R. 65S6 presented to the House 
of Representatives by its Committee on Interstate and 
Foreign Commerce (Report Xo. 709, 75th Congress, 1st 
Session) and to the Senate by its Committee on Interstate 
Commerce (Report Xo. 1162, 75th Congress, 1st Session) 
as follows (emphasis added): 

“General Purposes of the Bill 

“The bill is substantially identical with H. R. 12680 
which, as amended, was reported by the Committee on 
Interstate and Foreign Commerce of the Seventy- 
fourth Congress, second session, with a recommenda¬ 
tion that it pass. If enacted, the present bill would 
for the first time provide for the regulation of nat¬ 
ural-gas companies transporting and selling natural 
gas in interstate commerce. It confers jurisdiction 
upon the Federal Power Commission over the trans¬ 
portation of natural gas in interstate commerce, and 
the sale in interstate commerce of natural gas for 
resale for ultimate public consumption for domestic, 
commercial, industrial, or any other use. States have, 
of course, for many years regulated sales of natural 
gas to consumers in intrastate transactions. The 
States have also been able to regulate sales to con¬ 
sumers even though such sales are in interstate com¬ 
merce, such sales being considered local in character 
and, in the absence of congressional prohibition, sub¬ 
ject to State regulation. (See Pennsylvania Gas Co. 
v. Public Service Commission (1920), 252 U. S. 23.) 
There is no intention in enacting the present legisla¬ 
tion to disturb the States in their exercise of such 
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jurisdiction. However, in the case of sales for resale, 
or so-called ivholesale sales, in interstate commerce 
{for example, sales by producing companies to dis¬ 
tributing companies ) the legal situation is different. 
Such transactions have been considered to be not local 
in character and, even in the absence of Congressional 
action, not subject to State regulation. (See Missouri 
vs. Kansas Gas Co. (1924), 265 U. S. 298, and Public 
Service Commission v. Attleboro Steam & Electric Co. 
(1927), 273 U. S. 83.) The basic purpose of the pres¬ 
ent legislation is to occupy this field in which the 
Supreme Court has held that the States may not act. 

“In 1934, 24 States produced natural gas, and 35 
States consumed it. The annual sale of natural gas in 
that year amounted to 1,754,988,000,000 cubic feet. 
The sale of this gas brought a revenue of $394,000,000. 
Of this amount, about $260,000,000 was in payment 
for gas transported in interstate commerce. During 
1935 there was some increase in the pipe-line mileage 
and in the transportation of natural gas in interstate 
commerce. 

“The average price per thousand cubic feet for do¬ 
mestic use was 74.6 cents; for commercial use, 49.6 
cents; and for all other industrial uses, 16.9 cents. 
This gas was consumed by 7,600,000 customers. 

“There are today substantially in excess of 50,000 
miles of gas pipe lines in the United States. While 
natural gas has been in use for 50 years or more in 
this country, and while there was some transportation 
in interstate commerce prior to 1926, the substantial 
development in the industry has occurred since that 
year. 

“The bill provides for regulation of the exportation 
and importation of natural gas and authorizes the 
Commission to ascertain the cost of property used in 
rendering service; to direct extension or improvement 
of transportation facilities, and require the intercon¬ 
nection of facilities; to regulate the abandonment of 
service; to prescribe a uniform system of accounts; 
to determine proper depreciation rates; to fix rates 
and charges for natural gas sold for resale for ulti¬ 
mate public consumption; to investigate compacts be¬ 
tween the States; to compile information relative to 
the effect and operation of any compacts between the 
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States; and to make investigations and report to Con¬ 
gress respecting the natural-gas industry. The bill 
takes no authority from State commissions, and is so 
drawn as to complement and in no manner usurp State 
regulatory authority, and contains provisions for co¬ 
operative action with State regulatory bodies. Mr. 
John E. Benton, general solicitor of the National Asso¬ 
ciation of Railroad and Utilities Commissioners, and 
other representatives of State commissions and munic¬ 
ipalities, appeared at the hearing before the commit¬ 
tee in support of the bill. 

“The general attitude of the State regulatory com¬ 
missions was indicated in a communication from Mr. 
Benton to the chairman, House Interstate and Foreign 
Commerce Committee, under date of March 29, 1937, 
enclosing a copy of a resolution adopted by the execu¬ 
tive committee of the National Association of Railroad 
and Utilities Commissioners on March 26, 1937, as 
follows: 


‘ 1 NATIONAL ASSOCIATION OF RAILROAD 

AND UTILITIES COMMISSIONERS, 

Washington, D. C., March 29, 1937. 

“Hon. Clarence F. Lea, 

Chairman, House Interstate and 
Foreign Commerce Committee, 

Washington, D. C. 

“Dear Sir: A joint meeting of the executive com¬ 
mittee of this association and of the association’s com¬ 
mittee on legislation was held on March 26, 1937, for 
the consideration of legislative matters. 

“The provisions of H. R. 400S were considered for 
the purpose of determining whether that bill will pro¬ 
vide regulation of the character requested in the reso¬ 
lution heretofore adopted by this association, and pre¬ 
sented at the hearing on March 24, 1936. Considera¬ 
tion was also given to the situation existing in Illinois, 
where the Illinois Commission finds itself impeded by 
injunction proceedings in the Federal courts in its 
undertaking to discover what it costs the interstate 
pipe-line company to deliver gas in Illinois, although 
the commission is seeking that information only for 
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the purpose of determining ivhat the reasonable ex¬ 
penses of the local distribution company ought to be, 
and what price for gas sold in the Chicago areas 
should be approved by the commission as just and 
reasonable. 

“A resolution was unanimously adopted endorsing 
H. R. 4008, amended as requested on behalf of this 
association at the hearing on March 24. I attach a 
copy of the resolution hereto, and ask that it be 
printed as if presented at the hearing. 

“Yours very truly, 


“John E. Benton, 
General Solicitor.’’ 

“resolution adopted by the executive committee of 

THE NATIONAL ASSOCIATION OF RAILROAD AND 
UTILITIES COMMISSIONERS ON MARCH 

26, 1937 

“Resolved by the executive committee of the Na¬ 
tional Association of Railroad and Utilities Commis¬ 
sioners, That the position of said association declared 
by resolution at its forty-seventh annual convention, 
in favor of the enactment of Federal legislation pro¬ 
viding for the regulation of the interstate transmis¬ 
sion and sale of gas at wholesale for resale is hereby 
reaffirmed; and 

“Resolved further, That for the purpose of pro¬ 
viding such regulation said association endorses H. R. 
4008, .an act to regulate the transportation and sale of 
natural gas in interstate commerce, introduced by 
Congressman Lea, of California, with the amendments 
proposed thereto at the hearing before the House In¬ 
terstate and Foreign Commerce Committee on behalf 
of the association on March 24, 1937; and 

“Resolved further, That the necessity for such reg¬ 
ulation is increasingly imperative and that the enact¬ 
ment of II. R. 4008, amended as proposed, at the pres¬ 
ent session of Congress is earnestly urged on behalf 
of said association. 

“The bill provides for regulation along recognized 
and more or less standardized lines. There is noth¬ 
ing novel in its provisions, and it is believed that no 
constitutional question is presented. 
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“Your committee believes that this legislation is 
highly desirable to fill the gap in regulation that now 
exists by reason of the lack of authority of the State 
commissions.” 

The matter of the regulation of exportation or importa¬ 
tion of gas was given only incidental consideration and 
was apparently included simply because the bill was pat¬ 
terned largely after the Federal Power Act which con¬ 
tained such a provision. 

Thus, the following interchange took place between Mr. 
DeVane, General Solicitor for the Federal Power Commis¬ 
sion, and Mr. Cooper during the hearing on H. R. 11662: 

“Page 28. Mr. DeVane: ‘Section 3 of the Bill pro¬ 
vides that natural gas can not be transported from 
the United States to foreign countries except upon 
authority of the Commission.’ 

“Mr. Cooper: ‘Do we have any exported gas now?’ 

“Mr. DeVane: ‘Yes sir. We do not have a great 
deal of it, but there is a pipe line into Mexico.” 

Later, when the bill was being debated before the Senate, 
some of the Senators questioned the advisability of includ¬ 
ing Section 3 in the bill, whereupon the following state¬ 
ments were made (Congressional Record, Vol. 81, No. 8, 
August 11, 1937, Page 9313): 

“Mr. Wheeler: “That (Sec. 3) is for the purpose 
of conserving our natural gas in the event we wanted 
to conserve it. Suppose, for instance, natural gas 
were being transported from this country into Canada 
when we had a shortage of it, or suppose we were sell¬ 
ing quantities of natural gas to foreign countries when 
we should not do it.” 

“Mr. White: I think the letter of the Utilities Com¬ 
missioners relates generally to the regulatory powers 
which are conferred, the power to control the move¬ 
ment of the commodity in interstate commerce. As 
I recall—though I may be in error—there is nothing 
in the Commissioners’ attitude which indicates ap¬ 
proval of a prohibition against the import of natural 
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gas. It seems to me that Section 3 could be eliminated 
from the Bill without impairing the efficacy of the 
proposed legislation.” 

“Mr. Brown of Michigan: This bill is practically 
identical with the bill that I introduced upon the same 
subject at the request of the authorities of the City of 
Detroit. I myself see no particular reason for retain¬ 
ing Section 3 in the bill. It was not in my bill. I 
had just as soon seen it stricken out.” 

“Mr. Wheeler: I have no objection to Section 3 being 
stricken out. I think it is rather immaterial.” 

Thereafter a motion to strike Section 3 from the Bill was 
agreed upon by the Senate. Later the House, without 
comment, declined to agree to this change and the Senate 
receded from its position so that Section 3 thus remained 
in the Bill. 

The entire record of the hearings on the Bill in its vari¬ 
ous stages before Congress shows that the evil sought to be 
remedied was the fact that State regulatory bodies had not 
the jurisdiction to determine the rates at which gas 
brought to local distributing companies through interstate 
pipe lines was sold, hence rates to local consumers within 
such States could not be effectively regulated. (See Sup¬ 
plement hereto.) 

4. Consideration of Section 3 in relation to the balance of 
the Act shows the only regulation of foreign com¬ 
merce intended was that urovided in Section 3. 

jl 

(a) That the only regulation intended by the Bill with 
respect to exportation of gas was that provided by Section 
3 and that the definition of “Natural Gas Company” was 
not intended to embrace a concern engaged merely in ex¬ 
portation from one State to a foreign country is made 
very clear from a consideration of the provisions thereof 
relating to Natural Gas Companies and regulating same 
and their application with respect to a company engaged 
purely in the transportation and sale of gas for export to 
a foreign country. 
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“It is an old and familiar principle, closely related to 
the rule that where an Act contains special provisions 
they must be read as exceptions to a general provision 
in a separate earlier or subsequent Act, that where 
there is in the same statute a specific provision, and 
also a general one which, in its most comprehensive 
sense, would include matters embraced in the former, 
the particular provision must control, and the general 
provision must be taken to affect only such cases 
within its general language as are not within the 
provisions of the particular provision.” 50 American 
Jurisprudence, Sec. 367, subject: “Statutes”. 

So, in State ex rel. Amsierdomsch Trustees Kantoor vs. 
Superior Ct., 15 Washington 66S, 47 P. 31, 37 L. R. A. Ill, 
it was held that where there is a section of a statute relat¬ 
ing to appointment of receivers of corporations, the latter 
apply in all proceedings for appointment of receivers of 
corporations. 

First, it should be noted that Section 3 deals only with 
“persons”. All the other regulatory sections of the Bill 
refer to “Natural Gas Companies”. 

Second, insofar as the application of the section requir¬ 
ing Certificates of Public Convenience and Necessity is con¬ 
cerned, it seems perfectly clear that it was not intended 
for such Certificates to be required as a condition to the 
operation of facilities for the transportation and sale of 
natural gas for export because Section 7(c) providing 
for such Certificates declares that same shall not be issued 
unless it is shown that the proposed service, sale, opera¬ 
tion. etc. “is or will be required by the present or future 
public convenience and necessity”. Section 3, on the other 
hand, provides that permits to export gas “shall issue— 
unless, after opportunity for hearing, it (the Commission) 
finds that the proposed exportation or importation will 
not be consistent with the public interest”. 

The difference in these tests and of the burden and na¬ 
ture of proof required is clearly illustrated in Pacific 
Power ayid Light Company vs. Federal Power Commis¬ 
sion, 111 Fed. (2d) 1014. 
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In this case, the Federal Power Commission denied to 
the Petitioners approval of a proposed transfer of certain 
properties. 

In reversing the Commission, the Circuit Court of Ap¬ 
peals stated: 

"‘We think the Commission ascribes a meaning 
to the statute not borne out by its language. The 
section provides that ‘after notice and opportunity 
for hearing, if the Commission finds that the proposed 
disposition, consolidation, acquisition, or control will 
be consistent with the public interest, it shall approve 
the same.’ The phrase ‘consistent with the public in¬ 
terest’ does not connote a public benefit to be derived 
or suggest the idea of a promotion of the public in¬ 
terest. The thought conveyed is merely one of com- 
patability. Congress resorted to this language rather 
than to the use of the stock term ‘public convenience 
or necessity’, or to such phrases as ‘in furtherance of’ 
or ‘will promote the public interest’ used in its inter¬ 
state commerce legislation (later considered); and the 
language employed ought to be construed to mean no 
more than it says. It is enough if the applicants show 
that the proposed merger is compatible with the public 
interest. The Commission, as a condition of its ap¬ 
proval, may not impose a more burdensome require¬ 
ment in the way of proof than that prescribed bv 
law.” 

(b) It is equally clear that the other provisions of the 
Act dealing with regulation of natural gas companies 
were never intended to be applicable with respect to a 
company whose activities consist entirely of the transpor¬ 
tation and sale of gas from a State to a foreign country. 

Section 1(a) states the general necessity for regulation. 

Section 1(b) states the Commission’s jurisdiction as 
follows: 

“The provisions of this chapter shall apply to the 
transportation of natural gas in interstate commerce, 
to the sale in interstate commerce of natural gas for 
resale for ultimate public consumption for domestic, 
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commercial, industrial, or any other use, and to nat¬ 
ural-gas companies engaged in such transportation or 
sale, but shall not apply to any other transportation 
or sale of natural gas or to the local distribution of 
natural gas or to the facilities used for such distribu¬ 
tion or to the production or gathering of natural gas. - ’ 

Section 2 is the Definition Clause and Sec. 3 the Export 
and Import Clause. 

Section 4 provides: 

(a) That rates and charges made by Natural Gas Com¬ 
panies must be just and reasonable, (b) That no Natural 
Gas Company shall make undue preferences or maintain 
unreasonable differences in rates, charges, service, facili¬ 
ties, etc. (c) That schedules of rates and charges for 
transportation and sale made by Natural Gas Companies 
must be kept on file with the Commission, (d) That 
changes in rates charged by Natural Gas Companies may 
not be made without notice to the Commission, and (e) 
That with respect to such proposed new rate schedules the 
Commission may on its own authority or on complaint of 
any State, municipality or State commission enter an 
order concerning the lawfulness of the proposed rates. 

Obviously these provisions are intended to protect con¬ 
sumers within the United States of America. 

Section 5 provides: (a) That the Commission may after 
hearing on its own authority or on complaint of any State, 
municipality, State commission, or gas distributing com¬ 
pany determine any rate, classification, etc. observed or 
charged by any Natural Gas Company to be unjust, un¬ 
reasonable, unduly discriminatory or preferential, and (b) 
That the Commission may on its own motion or on request 
of any State commission, determine cost of production or 
transportation by Natural Gas Companies in cases where 
the commission has no authority to establish a rate. Said 
Sec. 5(b) is for the purpose of aiding State regulatory 
bodies. (See Statement of Mr. DeVane, Solicitor from 
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Federal Power Commission at tlie hearing on H. R. 11662 
before a Subcommittee of the Committee on Interstate and 
Foreign Commerce, House of Representatives, page 30.) 

“Mr. DeVane. Section 5(b) of this bill authorizes 
the Commission to determine the cost of production 
or transmission in cases where the Commission has 
no authority to establish the rates. That section is 
simply in aid of State regulation. There are some of 
these companies that supply the gas locally and do not 
sell it at the city gates. The gas that is furnished 
by them to the local communities is taken from inter¬ 
state pipe lines, and the purpose of this subsection is 
to enable the Commission to determine for the State 
commission what would be a reasonable gate rate for 
that gas so that the local commission may be in a 
position to fix a reasonable consumer’s rate in the 
locality. This is the only purpose of Section 5(b).” 

Section 6: (a) Authorizes the Commission to investi¬ 
gate and ascertain the cost or fair value of property of 
every Natural Gas Company and the depreciation there¬ 
on—for rate making purposes, and (b) Requires every 
Natural Gas Company, on request, to file with the Com¬ 
mission an inventory of all its property, statement of 
original cost thereof and to keep the Commission informed 
regarding the cost of all additions, betterments, extensions 
and new construction. 

Section 7(a) authorizes the Commission to require Nat¬ 
ural Gas Companies to extend their facilities and establish 
connection with facilities of and sell gas to any person 
or municipality engaged in distribution of gas to the pub¬ 
lic, in an area adjacent to such facilities or in the area 
served by said Company. 

If applicable to Petitioner this section would authorize 
the Commission to require it to construct facilities from 
its line which is entirely in Texas to serve nearby com¬ 
munities in Texas. This would be a clear interference 
with State rights and would also be contradictory to the 
terms of the Permit granted Petitioner in Docket G-228 
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and the Presidential Permit issued in connection with 
Petitioner’s facilities. These permits expressly restrict the 
use of Petitioner's facilities to transportation and sale of 
gas pursuant to the contract with American Smelting and 
Refining Company. 

Section 7(b) forbids Natural Gas Companies from aban¬ 
doning all or any portion of their facilities or any service 
rendered by means thereof without approval of the Com¬ 
mission and “a finding by the Commission that the avail¬ 
able supply of natural gas is depleted to the extent that 
the continuance of service is unwarranted, or that the 
present or future Public Convenience and Necessity per¬ 
mits such an abandonment.” 

This is in direct conflict with the permit granted in 
Docket G-228 and the Presidential Permit covering Peti¬ 
tioner's facilities for they strictly limit and make termina¬ 
ble Petitioner’s right to use such facilities at the will of 
the President or the Commission or in event of termina¬ 
tion of Petitioner's contract with American Smelting and 
Refining Company and in any event at the end of ten (10) 
years. The intent of this section is to forbid a company 
rendering service to communities within the United States 
from discontinuing such service or abandoning the facili¬ 
ties required therefor as they might wish to do if rates 
fixed by the Commission rendered the service unprofitable*, 
etc. 

Section 7(c) (as originally written) forbade Natural Gas 
Companies from constructing or extending facilities into 
communities already served by another Natural Gas Com¬ 
pany without Certificate of Public Convenience and Neces¬ 
sity and provided that “in passing on applications for 
Certificate of Convenience and Necessity the Commission 
shall give due consideration to the applicant’s ability to 
render and to maintain adequate sendee at rates lower 
than those prevailing in the territory to be served, it being 
the intention of Congress that natural gas shall be sold 
in interstate commerce for resale—at the lowest possible 
reasonable rates consistent with the maintenance of ade¬ 
quate service in the public interest.” 
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That this section was not intended to apply where a 
company sought to construct facilities into a foreign mar¬ 
ket which was already being served is obvious for there 
could be no concern over and, in fact, no jurisdiction to 
determine the gas rates charged to consumers in foreign 
countries. 

Section 7(c) (as amended by the Act of February 7, 
1942) extended the requirement of Certificates to all cases 
of extensions by natural gas companies regardless of 
whether a territory to be served was alreadv served bv 
another company. 

Section 7(d) provided for the form and content of appli¬ 
cations for Certificates. 

Section 7(e) determined the conditions on which Cer¬ 
tificate should issue. 

Section 7(f) authorized the Commission to determine 
the service area to be covered by the authorization and 
authorized the concern receiving such Certificate to “en- 
large or extend its facilities for the purpose of supplying 
increased market demands in such service area without 
further authorization.” 

This Section 7(f) is, if applicable to Petitioner, directly 
in conflict with the provisions of Petitioner’s permit 
granted in Docket G-22S and its Presidential Permit and, 
of course, the “service area” of Petitioner is in Mexico. 
Would it permit Petitioner, without another Section 3 per¬ 
mit, to enlarge its facilities and sell more gas to Mexico 
if the demand increased? 

Section S requires, among other things, that Natural 
Gas Companies observe cost accounting procedures and 
keep and preserve other records as required by the Com¬ 
mission. 

Obviously, the purpose of this requirement is to estab¬ 
lish a uniform system of determining the costs of and 
profits from transportation and sale of gas by Natural 
Gas Companies as an aid in determining the fairness and 
justness of rates charged by them. It has no proper ap¬ 
plication to activities such as those engaged in by Peti¬ 
tioner. 
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Section 11 authorizes the Commission to assemble and 
keep information relative to the effect of compacts between 
states dealing with conservation, production, transporta¬ 
tion or distribution of natural gas. 

Section 12 contains certain restrictions upon security 
dealings by officers of Natural Gas Companies. 

Section 13 gives States, municipalities and State com¬ 
missions the right to complain before the Commission with 
respect to anything done or omitted to be done by any 
Natural Gas Company in alleged violation of the Act. No 
similar right is given to foreign countries. 

The remaining provisions are procedural with the ex¬ 
ception of the Penalty provisions in Section 21. 

VII. 

CONCLUSION AND PRAYER. 

In view of the foregoing, it is submitted that the Fed¬ 
eral Power Commission erred in entering the order herein 
complained of adjudging Petitioner to be a “Natural Gas 
Company” within the meaning of the Natural Gas Act. 
Accordingly, Petitioner prays that said order be vacated 
and set aside, that if found necessary for Petitioner’s 
proper protection order be entered herein staying the effec¬ 
tiveness of said order of the Federal Power Commission 
pending final determination herein, and that this Court 
enter herein such other orders as to it may seem just and 
proper in the premises. 

Respectfully submitted, 

J. Ross Gamble, 

1518 K Street, N. W., 
Washington 5, D. C. 

John C. Dawson, 

Chronicle Building, 
Houston 2, Texas, 

Counsel for Petitioner. 
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SUPPLEMENT. 

The Natural Gas Act of 1938 was adopted as a result of 
widespread demand for effective regulation of the whole¬ 
sale rates at which distributing companies within the 
various States of the Union purchased gas brought to them 
through interstate pipe lines. State regulatory commis¬ 
sions in their efforts to regulate the rates at which the 
natural gas was sold by the local distributing companies 
found they had no jurisdiction to inquire as to whether 
the rates at which the local distributing companies pur¬ 
chased the gas from the interstate carriers were reasonable. 

The situation was summarized as follows by the Report 
of the Federal Trade Commission made pursuant to S. 
Res. 83 (70th Congress, First Session, which is referred 
to in Sec. 1(a) of the Act). (See pages 153 and 155 of 
Hearing Before the Subcommittee of the Committee on 
Interstate and Foreign Commerce, House of Representa¬ 
tives, 74th Congress, Second Session on II. R. 11662.) 

“The functional corporate set-up, which combines 
production, pipe-line transmission, and distribution, 
sometimes, for the purpose of avoiding State regula¬ 
tion, offers opportunity for the sale of gas at high city 
gate prices (i. e. prices for delivery to the local utility) 
to both nonaffiliated and affiliated distribution com¬ 
panies. State utility commissions attempting to regu¬ 
late rates downward under such circumstances, and 
lacking authority to regulate rates, especially where 
gas moves in interstate commerce, have often kept the 
rates and profits of distributing companies low in 
order to compensate for high profits made by affiliated 
pipe-line and producing companies, depending on ex¬ 
cessive citv-gate rates. Federal courts have declared 
that under such circumstances the State authorities 
are entitled to information as to costs and profits of 
these operations conducted in other States. But this 
right extends only to dealings with affiliates. The 
States lack direct authority to ascertain by examina¬ 
tion of the corporate records what such costs may 
be, or even to verify statements furnished by the com- 








42 


panies. On the other hand, the Federal Government 
has not assumed regulatory authority over interstate 
commerce in gas, and, therefore, no branch of the Fed¬ 
eral Government is in a position to cooperate with 
the State authorities seeking such information. 

“It is recommended that transportation of gas in 
interstate commerce by pipe line be regulated. * * 
Provision should be made for establishing a fair rate 
for gas delivered from a pipe line at the gate of the 
city, whether the gas be delivered to a municipality 
or to a privately owned corporation distributing to its 
local customers.” 

Illustrative of the widespread demand for the legisla¬ 
tion and evil sought to be corrected are the following ex¬ 
cerpts from letters from various State regulatory bodies 
addressed to Congressman Lea, the author of the bill. 
(See Pages 15(5 to 150 of the Report of above Hearing). 

From George 11. English, Commissioner of Missouri 
Public Service Commission: 

“I am in accord with the resolution passed by the 
national association at its recent annual convention 
at Nashville, copy of which lias no doubt been fur¬ 
nished your committee. In addition I wish to say 
that my experience as a commissioner has convinced 
me of the importance of national regulation of inter¬ 
state pipe lines. There are two principal interstate 
pipe lines serving communities in this State. These 
are the Cities Service Gas Co. system and the Pan¬ 
handle Eastern system. Our commission has in vain 
endeavored to ascertain the reasonableness of the 
rates charged by these two pipe lines to communities 
served by them, and to obtain accurate information 
as to the value of the properties used and useful in 
the service: even if such information were actually 
available, the commission would find itself unable to 
afford effective regulation of the rates and service 
of these utilities.” 

From P>. F. Lindheinor, Chairman, Illinois Commerce 
Commission: 

“Dear Congressman: On behalf of the Illinois Com¬ 
merce Commission I heartily endorse the bill intro- 
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duced by you to regulate the transportation and sale 
of gas in interstate commerce and sincerely urge that 
your subcommittee take favorable action thereon. 

“Since the introduction of natural gas into Illinois 
from the Texas, Kansas, and Louisiana fields many 
problems have confronted this commission in its ef¬ 
forts to determine the reasonableness of the rates or 
charges which the interstate pipe-line companies exact 
from the purchasing companies distributing gas locally 
in this State.” 

From Homer Iloch, Chairman, State Corporation Com¬ 
mission of the State of Kansas: 

“. . . There are a number of towns in Kansas where 
the interstate company sells gas at the city gate to 
individual companies, and in those cases we have no 
power whatever to determine the fairness of the gate 
rate. In other words, in determining rate to consum¬ 
ers in those cases there is one major factor of cost, 
namely, the cost of gas at the city gate over which 
neither the State commission nor any Federal author¬ 
ity now has any control.” 

From Frank P. Morgan, Associate Commissioner, Ala¬ 
bama Public Service Commission: 

“My Dear Sir: As you are no doubt aware, the Na¬ 
tional Association of Railroad and Utilities Commis¬ 
sioners, to which organization the members of this 
commission belong, has endorsed H. R. 11662, which 
will, if passed, regulate the interstate commerce pipe¬ 
line rates on natural gas. 

“The national association also endorsed such legis¬ 
lation at its annual convention, which met in October 
1935 at Nashville, Tenn. 

“Inasmuch as Chairman White, of this commission, 
is out of the city, I am writing this letter of endorse¬ 
ment of your proposed bill as much in his behalf as 
for myself. Associate Commissioner Lee is out of the 
office, but I am sure he, too, will join in endorsing your 
proposed legislation. 

“Ordinarily, State commissions are somewhat slow 
in endorsing any Federal regulation which might have 
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the effect of undulv interfering with the rights of the 
States, but the necessity of Federal regulation of this 
form of interstate commerce is so great that the State 
commissions have been among the leaders in propos¬ 
ing such legislation.” 

At the later Hearing held in March of 1937 on H. R. 
4008, being the number given the same Bill in later form, 
Mr. J. E. Benton, General Solicitor of the National Asso¬ 
ciation of Railroad and Utilities Commissioners, appeared 
before the Committee and presented a resolution adopted 
by said association from which the following is an ex¬ 
cerpt, (Page 22): 

“Resolved: That this association favors the enact¬ 
ment by Congress of legislation vesting jurisdiction in 
some one of the existing Federal regulatory commis¬ 
sions to regulate the service of supplying gas, whether 
artificial or natural, produced in one State and sold 
at wholesale to a distributing company in another 
State, including rates applicable to such service; and 


Mr. Harry R. Booth, Acting Counsel for the Illinois 

Commerce Commission, appeared and stated, 

(Page 24): 

“The enactment of a law conferring upon the Fed¬ 
eral Power Commission authority to deal with inter¬ 
state natural-gas companies and rates is now of the 
greatest importance to the consumers of the State of 
Illinois,” 

( Page 24): 

“It is my opinion that if Congress does not confer 
upon the Federal Power Commission the power 
promptly to control interstate natural gas wholesale 
rates, the people of Illinois may be compelled to pay, 
during the next 10 years, from 20 to 35 million dol¬ 
lars in excessive charges to the Natural Gas Pipe Line 
Co. of America. It is for this reason that prompt and 
vigorous action upon the part of Congress is neces¬ 
sary.” 
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(Page 25): 

“A study by Wilbur M. Baugham of the legal divi¬ 
sion of the Federal Trade Commission, beginning at 
Page 79 of that volume, entitled ‘State Regulation of 
Gas and Electric Utilities Delayed or Defeated by 
plea of Interstate Commerce indicates that from 
1889 the efforts of State authorities to regulate nat¬ 
ural-gas rates in the interest of the Public have either 
been delayed or defeated as a result of the constitu- 
tional limitations upon the power of the States to 
regulate the interstate operations of these companies. 
It would seem that in view of the decisions of the 
United States Supreme Court declaring invalid the 
efforts of the State commissions to regulate interstate 
natural-gas rates, Federal action in this field should 
no longer be delayed . . .,” 

(Page 41): 

“Certainly I believe that the States ought to do the 
job that is constitutionally and legally theirs, and 
what we would like to have done is to have the Fed¬ 
eral Power Commission authorized to take over or 
given the authority to fix the interstate wholesale 
rates, so that the ultimate consumer can receive better 
protection.” 

Mr. John W. Smith, National Chairman, Cities Alliance, 
Detroit, Michigan, and Chairman, Natural Gas Commit¬ 
tee, United States Conference of Mayors, appeared and 
stated as follows, (Page 46) : 

“Mr. Chairman and gentlemen of the committee, 
I appear here as national chairman of the Cities Al¬ 
liance, an association of midwestern cities formed 
some two years ago in an endeavor to collaborate and 
* cooperate for the purpose of securing natural gas at 
proper rates.” 

Mr. Henry Horner, Governor of the State of Illinois, 
wrote to his Congressman as follows, (Page 58): 

“There is pending before the Committee on Inter¬ 
state and Foreign Commerce of the House of Repre- 
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sentatives H. R. 4008, which provides for the regula¬ 
tion of interstate natural-gas rates. Proper regulation 
of wholesale rates charged to local utilities by the in¬ 
terstate companies will afford much-needed protec¬ 
tion. 

“Illinois consumers now pay approximately 
$15,000,000 annually to interstate natural-gas com¬ 
panies and effective regulation of gas rates in Illinois 
will be immeasurably aided by the enactment of H. R. 
4008. 

“The early enactment of this bill is of great impor¬ 
tance to the people of Illinois. I respectfully urge 
you to use your efforts to bring about its passage.” 

Mr. Luke J. Scheer, National Secretary of the Cities 
Alliance, Detroit, Michigan, appeared and stated, (Page 
59): 

“I am national secretary of the Cities Alliance, an 
organization of about 100 cities, particularly in the 
Midwest, and especially in Ohio and Michigan, which 
was organized specifically for the purpose of obtaining 
lower gas rates, and was organized for no other pur¬ 
pose.” 

Congressman Ilalleck stated at this Hearing, (Page 69): 

“I understand the fundamental purpose of the act 
is to bring about a reduction in the rate of gas sup¬ 
plied consumers.” 

And he further stated, (Page 70): 

“Well, of course, this bill does not pretend to go any 
further than interstate control.” 

Congressman Lea, author of the bill and Chairman of 
the Committee, conducting the Hearing, stated, (Page 
105): 

“Of course, the purpose of this bill is to reach those 
sales where gas is transported across State lines for 
the purpose of resale.” 

The following is an excerpt from the Congressional Rec¬ 
ord, Volume 81, Part 6, Reporting Proceedings in the 
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House of Representatives with regard to the bill in the 
form as finally passed (H. R. 6586): 

Mr. Lea, (Page 6721): 

“Every gas company will be permitted to go into 
territories without restriction, with two exceptions: 
One is in the case of exportation or importation of gas 
over international boundaries, it will be necessary un¬ 
der those circumstances to get a permit from the 
Power Commission before that transaction may be 
carried on; the other exception is where one company 
enters a territory occupied by another, permission 
from the Federal Power Commission will be necessarv 
to conduct that class of business.” 

The following are excerpts from the Report in the Con¬ 
gressional Record, Volume 81, Part 8 of the proceedings 
on this bill in the senate: 

Mr. La Follette, (Page 8918): 

“Mr. President, it is my understanding, and I think 
the Senator will find from a study of the bill, that all 
it attempts to do is to give the Federal Power Com¬ 
mission the right to regulate interstate transportation 
and sale and resale of natural gas which moves in in¬ 
terstate commerce.” 

Mr. Borah, (Page 9314): 

“Mr. President, as I understand, the bill is confined 
to the regulation of interstate commerce ” 

Mr. Wheeler: 

“That is all, and nothing else. . . . 

“The purpose of the bill is to help the State com¬ 
missions and the people of the country find out what 
is the cost of transporting natural gas to the larger 
cities, such as Detroit, Chicago, Cleveland, and New 
York City. It does not do any good to give the Illi¬ 
nois commission the power to regulate the price of 
gas in the city of Chicago if they can be held up. 

“The only purpose of the bill is to make effective 
such provisions of law as will help the State regula¬ 
tory bodies function in the interest of the people of 
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Chicago, St. Louis, Detroit, and the other large cities, 
to enable them to get something for their money and 
not be robbed when they are buying gas brought to 
them in interstate commerce.” 

Mr. Wheeler, (Page 9315): 

“It will be of the greatest benefit, as a matter of 
fact, to every large city, and every user of gas that 
is shipped wholesale. My State is not at all affected 
by the bill, because all our gas is produced in the State. 
Therefore, the bill does not affect us in the slightest 
degree; but the authorities of cities like Columbus, 
Cleveland, Detroit, St. Louis, Chicago, Kansas City, 
and every single city in the United States that imports 
gas, have written me and begged me and pleaded with 
me to try to get this bill passed. Likewise, as I say, 
every State regulatory body has asked for it, . . .” 

Mr. Brown of Michigan, (Page 9317): 

"Mr. President, I may say to the Senator from Ne¬ 
braska that, in addition to the endorsement of the 
Utilities Commissioners, the Cities Alliance and Coun¬ 
cil of Mayors have met and have urged the enactment 
of the bill. The Cities Alliance asked to introduce it 
in the Senate. The interest of the consumer is the in¬ 
terest we are protecting principally.” 
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©ntteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9571 

Border Pipe Line Company, petitioner 

v. 

Federal Power Commission, respondent 


PETITION TO REVIEW ORDER OF FEDERAL POWER COMMISSION 


BRIEF FOB RESPONDENT 


COTJNTEBSTATEMENT OF THE CASE 

Petitioner seeks review under Section 19 (b) of the Natural 
Gas Act, approved June 21, 1938 (52 Stat. 821; 15 U. S. C. 
717-717W) of the Federal Power Commission’s order in its 
proceeding, Docket No. G-234, dated February 13, 1947, issued 
by the Commission on February 14, 1947 entitled “Findings 
and Order Issuing Certificate of Public Convenience and Neces¬ 
sity” (J. App. 2, 7, 13-17). 

Petitioner’s contentions on this review are limited to conten¬ 
tions (1) that the Commission by granting petitioner permis¬ 
sion to export gas in another proceeding, Docket No. G-228, 
necessarily adjudicated and disposed of petitioner’s applica¬ 
tion for a certificate of public convenience and necessity even 
though such application was not an issue in such proceeding, 
(2) that the petitioner’s withdrawal of its application for a cer¬ 
tificate effectively terminated the Commission’s certificate pro¬ 
ceeding, Docket No. G-234, so that the Commission was without 

(i) 
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authority thereafter either to grant or deny the application, 
(3) that the Commission was without jurisdiction to issue the 
order under review granting a certificate to petitioner because 
petitioner is not engaged in “interstate commerce” as defined 
in Section 2 (7) of the Natural Gas Act, and the Commission 
hence was not authorized by Section 7 of the Natural Gas Act, 
as amended February 7, 1942 (56 Stat. 83), to issue a certifi¬ 
cate to petitioner authorizing petitioner to operate a com¬ 
pressor station and pipe line facilities for the transportation 
of natural gas from said compressor station located at a point 
in the northwesterly portion of Jim Hogg County, Texas, to 
a point on the Rio Grande River, approximately 7 miles south 
of Laredo, Texas, from which point the transportation is con¬ 
tinued by the purchaser across the international boundary into 
Mexico. 

Although the issues properly before the Court are directed 
solely to the jurisdictional question, a clear statement of the 
extended proceedings relating to the matter is necessary for 
the proper presentation of the case. 

HISTORY OF PROCEEDINGS 

Prior to the institution of the certificate proceeding here 
under review, Docket No. G-234, petitioner, on February 2, 
1942, filed an application under Section 3 of the Natural Gas 
Act for a permit to export natural gas from Texas to Rosita, 
Mexico, by the facilities above mentioned (J. App. 26-30). 
This was designated by the Commission as Docket No. G-22S. 

Following its application for an export permit in Docket No. 
G-22S, petitioner also filed, on February 26, 1942, an applica¬ 
tion for the Presidential Permit required by Executive Order 
No. S202 to make the necessary physical interconnection and 
crossing at the international boundary on the Rio Grande 
River for the transportation of the gas to Mexico (J. App. 
30-33). American Smelting and Refining Co. (New Jersey), 
to w’hich petitioner proposed to sell the gas at the Rio Grande 
River, and, which was to construct the facilities across the 
river into Mexico, also filed an application for a Presidential 
Permit (J. App. 33-36). American Smelting and Refining 
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Company (New Jersey) also filed, on September 14, 1942, an 
application for permission to export under Section 3 of the 
Natural Gas Act (J. App. 55-57). 

While the proceeding on the application for a permit to ex¬ 
port under Section 3 of the Natural Gas Act was pending, 
petitioner, on February 11, 1942, filed a new application (J. 
App. 146-147), which stated that, inasmuch as, since the filing 
of the original application, Section 7 (c) of the Natural Gas 
Act had been amended on February 7,1942 “so as to require the 
issuance of a certificate of Public Convenience and Necessity 
for the construction of an interstate pipe line” and as “the same 
facts that would entitle applicant to a certificate permitting the 
export of gas, will be relied upon by applicant as the basis for 
the issuance of a certificate of Public Convenience and Neces¬ 
sity under Section 7-C of the Natural Gas Act as amended,” 
petitioner prayed that it be permitted to file an amendment 
to its application and that the new application be considered 
by the Commission “as an application both for a permit to 
export the gas and for a certificate of Public Convenience and 
Necessity under Section 7-C of the Natural Gas Act as 
amended, and that upon a hearing hereof applicant be granted 
a certificate of Public Convenience and Necessity under said 
Section 7-C as amended and a permit to export gas as origi¬ 
nally prayed for herein.” This new application constituting 
an application for a certificate under Section 7 of the Natural 
Gas Act, as amended, was docketed by the Commission under a 
new docket number, Docket No. G-234. 

Notice of this new' application for a certificate w*as given in 
the usual way (J. App. 14S-149, 15). 

The Commission, by order dated October 10, 1942 (amended 
by order of November 4, 1942), issued in Docket No. G-22S, 
authorized the exportation of natural gas for which application 
had been made by petitioner and American Smelting and Re¬ 
fining Company (J. App. 167-170, 171-172). 

Presidential Permits, approved by the President on Septem¬ 
ber 29, 1942, w T ere also issued in due course to petitioner and 
American Smelting and Refining Company, authorizing the 
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interconnection and crossing at the international border be¬ 
tween United States and Mexico (J. App. 14). 

Upon issuance of the above-mentioned authorizations appli¬ 
cant proceeded to construct the proposed facilities, and since 
June 1943, has been operating them in the manner proposed. 

Thereafter, in November 1945, the Commission set down 
the question of whether a certificate was required in such cases 
under Section 7 of the Natural Gas Act, as amended February 
7, 1942, for argument before it the case of In the Matter of 
Reynosa Pipe Line Company, Docket Nos. G-594, G-595, and 
G-596. Petitioner herein was invited to participate in such 
argument and notice thereof was given by the Commission’s 
letter of November 8,1945, to petitioner (J. App. 15,135-136). 
However, petitioner did not participate in such argument, 
which was held on December 12,1945 (J. App. 15). 

The Commission, on June 6, 1946, in Docket No. G-595, is¬ 
sued its Opinion No. 135 holding that a certificate of public 
convenience and necessity is necessary in such cases (5 F. P. C. 
130, 64 P. U. R. (N. S.) 162) (J. App. 15). Threafter, by 
order dated January 10, 1947, the Commission set petitioner’s 
application for certificate in Docket No. G-234 down for hear¬ 
ing on January 27,1947 (J. App. 150-154). This order setting 
the case for hearing took advantage of the shortened procedure 
provided for by Section 57.10 of the Provisional Rules of Prac¬ 
tice and Regulations under the Natural Gas Act, as amended 
by Order No. 130, dated March 29, 1946 (IS C. F. R. 57.10) 
and gave notice “that if no request to be heard, or protest or 
petition to intervene raising in the judgment of the Commission 
an issue of substance,” had been received or allowed prior to the 
date of hearing, the Commission might, after a noncontested 
hearing, forthwith proceed to “dispose of the proceeding by 
order upon consideration of the application and the evidence 
filed therewith and incorporated in the record of the proceed¬ 
ing, together with such additional evidence as may be available 
or as the Commission may require to be filed and incorporated 
in the record for its consideration.” (J. App. 153.) 

A hearing was held on the day appointed, January 27, 1947, 
at which time the petitioner, although it had due notice, failed to 
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appear (J. App. 15, 154-155, 158). A noncontested hearing 
was had and the shortened procedure provided in the notice 
of hearing was had. The jurisdictional facts as to transporta¬ 
tion of the natural gas were proved (J. App. 20-25,177, 26-146, 
167-172). These facts are not now disputed. 

On February 6, 1947, some days after the hearing was com¬ 
pleted, petitioner filed a purported withdrawal of its applica¬ 
tion praying that the matter be dropped from the docket of the 
Commission (J. App. 155). On the following day, February 7, 
1947, petitioner filed a petition to reopen the proceeding (J. App. 
156-160). The only reasons for the petitioner’s default in not 
appearing at the hearing were stated in the petition to reopen 
the proceeding that: (1) It “quite naturally assumed 
that its said application for a Certificate of Convenience and 
Necessity had been disposed of” in view of the statements con¬ 
tained in the brief of Commission counsel that a certificate was 
not considered necessary and the order of the Commission 
granting the permit to export, both in Docket No. G-228; and 
that, (2) although it received the Commission’s letter of Jan¬ 
uary 13, 1947 enclosing the order setting the case for hearing 
(J. App. 150-154), it “was mistakenly interpreted as a notice 
of a hearing on the matter for February 11, 1947, and it was 
not until January 28, or one day after the date set for said 
hearing by said order, that Petitioner delivered the file to its 
counsel, whereupon the fact that the hearing was actually set 
for January 27 was first discovered” (J. App. 158-159). The 
petition to reopen showed no legal grounds for reopening the 
proceeding other than the legal contention that it was not en¬ 
gaged in transportation of natural gas in “interstate commerce” 
within the meaning of the Natural Gas Act. By order dated 
February 13,1947, the Commission denied the request to with¬ 
draw the application and also the petition to reopen the 
proceeding (J. App. 160-162). 

On the same day, the Commission issued its order under re¬ 
view making findings and issuing a certificate of public con¬ 
venience and necessity to petitioner (J. App. 162-166). 
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On March 17, 1947, petitioner applied for a rehearing (J. 
App. 173-176). On denial of the petition for rehearing, peti¬ 
tioner, on June 13, 1947, filed its petition for review (J. App. 
2-12) in this court seeking review of the Commission’s order 
of February 13, 1947 issuing a certificate of public convenience 
and necessity to it, which is made Exhibit B to the petition for 
review (J. App. 13-17). 

STATUTES INVOLVED 

Pertinent excerpts from the Natural Gas Act and Executive 
Order No. 8202 are set forth in the Appendix to this brief. 

SUMMARY OE ARGUMENT 

There was no adjudication in the export permit proceeding 
regarding the Commission’s jurisdiction to issue a certificate 
which could cause a loss of the Commission’s certificate juris¬ 
diction. The Commission could not be divested of its jurisdic¬ 
tion by statements of its counsel in the export permit proceed¬ 
ing which preceded the certificate application. 

Petitioner’s abortive attempt to withdraw its application 
for a certificate, after hearing had been held on the application, 
did not succeed in effecting its withdrawal, did not terminate the 
proceeding, and did not affect the Commission’s jurisdiction 
which had attached by reason of the fact that petitioner had 
constructed and was operating facilities for the transportation 
of natural gas “subject to the jurisdiction of the Commission” 
within Section 7 (c). Petitioner could have been compelled to 
obtain a certificate or to cease these operations, and the Com¬ 
mission was well within its authority in refusing to allow 
withdrawal of the application. 

The Federal Power Commission had jurisdiction to issue a 
certificate to petitioner under Section 7 (c) of the Natural Gas 
Act authorizing the construction and operation of the compres¬ 
sor station and pipe line facilities for the transportation of 
natural gas within the State of Texas a distance of 38 miles to a 
point on the east bank of the Rio Grande where it is delivered 
to the purchaser and thence immediately transported across 
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the international border into Mexico. The transportation of 
natural gas by petitioner is transportation “subject to the juris¬ 
diction of the Commission” within the language of Section ! 
7 (c). The legislative history, of the section clearly shows I 
that Congress intended to and did include such transportation ! 
of natural gas within the meaning of “subject to the jurisdic¬ 
tion of the Commission” in Section 7 (c). Petitioner is a ! 
“natural-gas company” as that term is used in Section 7 (c) 
and defined in Section 2 (6) inasmuch as it is engaged in the 
transportation of natural gas in “interstate commerce” as that 
term is defined in Section 2 (7). Not only is this the obvious I 
literal interpretation, but it is also shown to be the correct in¬ 
terpretation by the legislative history of Section 2 (7) and 
other related statutory provisions. There is no contrary rule 
of construction applicable and the statutory definition must 
control. Such transportation of natural gas in “interstate com- I 
merce” is within the Commission’s jurisdiction even though no 
sales of natural gas for resale are involved. Panhandle East¬ 
ern Pipe Line Company v. The Public Service Commission of 
Indiana, decided by the United States Supreme Court Decem¬ 
ber 15, 1947. (No. 69, October Term, slip opinion, pp. 8, 9, 
15.) 

Petitioner’s further contention that there is an impossible 
inconsistency between the requirements of Sections 3 and 
7 (c) has not been assigned as error in either the petition for 
review or the petition for rehearing and in any event is in¬ 
correct and without merit. 

I 

ARGUMENT 


NOTHING THAT HAPPENED IN THE EXPORT PERMIT PROCEEDING, 

DOCKET NO. G—22S, DID OR COULD AFFECT THE COMMISSION’S 

JURISDICTION TO ISSUE THE CERTIFICATE IN DOCKET NO. G-234 j 

I 

Petitioner, under its Point 1, contends that the Commission 
had no jurisdiction to issue a certificate in Docket No. G-234 
because the issue had been presented and adjudicated against 
jurisdiction in Docket No. G-228, the export permit proceeding. 
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This contention was not made in the petitioner’s petition 
for rehearing (J. App. 173-176). Therefore, under Section 
19 (b) of the Natural Gas Act, it cannot now be considered. 
Section 19 (b) provides, among other things: 

No objection to the order of the Commission shall be 
considered by the court unless such objection shall have 
been urged before the Commission in the application 
for rehearing unless there is reasonable ground for failure 
so to do. 

No reason is advanced for the failure to assign it in the peti¬ 
tion for rehearing. 

Actually the application for a certificate was never in issue 
in Docket No. G-228 and no decision was or could be made 
with regard to it in the export permit proceeding. (J. App. 
26-30, 80-81, 167-170, 171). 

The Commission docketed the application for the certificate 
separately under Docket No. G-234 (J. App. 146-147) and it 
was tried and decided in that docket (J. App. 1S-25, 162-166). 

It is well settled, in any event, that no statement of Com¬ 
mission counsel nor any decision of the Commission could 
operate to divest the Commission of jurisdiction vested in it 
by the statute. Niagara Falls Power Company v. Federal 
Power Commission, 137 F. 2d 787, 791, 792 (C. C. A. 2), cert, 
den. 320 U. S. 792; Pennsylvania Water & Power Co. v. Federal 
Power Commission, 74 App. D. C. 351, 123 F. 2d 155, 162, cert, 
den. 315 U. S. 806; Payne v. Houghton, 22 App. D. C. 234, 
249, aff. 194 U. S. 88, 100; Federal Communications Commis¬ 
sion v. Pottsville Broadcasting Co., 309 U. S. 134, 145; United 
States v. San Francisco, 310 U. S. 16, 31, 32; Utah Power & 
Light Co. v. United States, 243 U. S. 3S9, 408,409. 

II 

PETITIONER'S ATTEMPTED WITHDRAW’AL OF ITS APPLICATION FOR 

A CERTIFICATE DID NOT OPERATE TO TERMINATE THE PROCEED¬ 
ING AND THE COMMISSION'S JURISDICTION 

Petitioner limits its contentions under its Points 2 and 3 
simply to claiming that its attempted “withdrawal of its Appli- 
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cation for Certificate of Public Convenience and Necessity effec¬ 
tively terminated this proceeding, so that the Commission was 
without authority thereafter either to grant or deny same” 
(Pet. Br. pp. 20-21, 22). 

This contention of petitioner proceeds from two erroneous 
assumptions (1) that it succeeded legally in withdrawing its 
application for a certificate and (2) that the Commission’s cer¬ 
tificate jurisdiction (non-grandfather clause) under Section 7 
(c) is dependent upon a voluntary application. 

Petitioner attempted to withdraw its application by its notice 
of withdrawal filed February 7,1947, ten days after the hearing 
on the application was completed (J. App. 155, 153, 160-161, 
18-25). By such hearing petitioner was afforded full oppor¬ 
tunity to be heard. Yet it did not appear at such hearing, or 
otherwise indicate a desire to be heard. Petitioner’s request 
to withdraw was denied by order of the Commission dated Feb¬ 
ruary 13, 1947 (J. App. 160-161). Moreover, petitioner, on 
February 7, 1947, filed a petition to reopen the proceeding (J. 
App. 156-166), “Subject and without prejudice to its with¬ 
drawal of the Application for Certificate of Convenience and 
Necessity here involved, which withdrawl has been heretofore 
filed herein, and only in the event that such withdrawal 
is for any reason ineffective” (J. App. 156), and that petition 
to reopen was denied by the Commission by its order of Febru¬ 
ary 13, 1947 (J. App. 160-162). Petitioner in its petition for 
review does not ask review of the order denying the petition 
to reopen, and, while it has an assignment of error on the subject 
(Point 4, page 18 of Pet. Br.), it does not argue the point and 
it must be deemed abandoned. General Finance Loan Co. v. 
General Loan Co., 163 F. 2d 709, 711 (C. C. A. 8); Wardman- 
Justice Motors v. Petrie, 59 App. D. C. 262, 267, 39 F. 2d 512, 
517; Ginder v. Giuffrida, 61 App. D. C. 338, 340, 62 F. 2d 877, 
879; Jackson v. Fuller, 66 App. D. C. 239,241,85 F. 2d 816,818; 
Abrams v. American Security & Trust Co., 72 App. D. C. 79, 80, 
111 F. 2d 520, 521. 

Under Section 7 (c) of the Natural Gas Act, if the transpor¬ 
tation of natural gas involved is subject to the Commission’s 
jurisdiction, the construction or operation of the facilities there- 
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for is unlawful without the prior issuance of a certificate under 
Section 7 (c) authorizing such acts. 

Since, as shown hereinafter, the transportation involved is 
“subject to the Commission’s jurisdiction,” such jurisdiction at¬ 
tached the moment petitioner undertook the construction or 
operation of the facilities. An application was only necessary 
to enable the petitioner to comply with the law. The applica¬ 
tion was not necessary to give the Commission jurisdiction. 
This is not one of those cases where it was optional with the 
petitioner whether to make application or not. Here petitioner 
had to apply for a certificate. It could be compelled by the 
Commission to apply for and obtain a certificate, or to cease 
these operations if it did not. 

The legal situation in such a case under Section 7 (c) of the 
Natural Gas Act with respect to the requirement of a certificate 
is exactly the same as under Part I of the Federal Power Act 
(49 Stat. S3S, 16 U. S. C. 791a-S25r) with respect to the re¬ 
quirement of a license for a hydroelectric power project con¬ 
structed on a navigable water of the United States. The Com¬ 
mission can obtain an injunction to restrain the operation of 
such a project constructed without a Federal Power Commis¬ 
sion license. United States v. Appalachian Electric Power 
Company, 311 U. S. 377. The Commission itself can order an 
application for a Federal Power Commission license by the 
owner or operator of such an unlicensed project. Pennsylvania 
Water & Power Co. v. Federal Power Commission, 123 F. 2d 
155, cert. den. 315 U. S. 806. 

As is stated in the petition for review (J. App. 4r-5), peti¬ 
tioner, after issuance of the Commission’s orders of October 10, 
1942 (J. App. 167) and November 4, 1942 (J. App. 171) giving 
permission under Section 3 of the Natural Gas Act to export 
the gas to Mexico and the granting of the Presidential Permits 
for the physical interconnection with Mexico at the border, 
constructed the pipe line without a certificate, and, since June 
1943, operated the pipe line for the transportation of natural 
gas, without a certificate, until the Commission’s order of Feb¬ 
ruary 13, 1947 granting the certificate (J. App. 162-166). 
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If it was unlawfully operating a pipe line unlawfully con¬ 
structed, as held by the Commission, petitioner could have been 
compelled by injunction or by order of the Commission, to ob¬ 
tain a certificate or to cease these operations. See the cases 
last cited supra. 

The Commission was, therefore, well within its legal author¬ 
ity in refusing to grant permission to petitioner to withdraw its 
application. 

The case of J. Edward Jones, Petitioner, v. Securities and Ex¬ 
change Commission, 298 U. S. 1, the sole authority relied upon 
by petitioner, is clearly not controlling for reasons referred to 
in the majority opinion of the Supreme Court in that case. In 
the Jones case, Jones had taken no action under the registration 
statement, he had not unlawfully sold the securities. Here 
petitioner had constructed the pipe line unlawfully and for 
years operated it unlawfully, without a certificate. In the 
Jones case, the Securities and Exchange Commission had not 
tried the case and the Court found that an abandonment of 
the application was of no concern to anyone except the regis¬ 
trant and that the public interest was not prejudiced thereby. 
Here the public interest, as expressed in the Natural Gas Act, 
would clearly be prejudiced by continued unlawful operation 
of the pipe line, and the Federal Power Commission was preju¬ 
diced because it had already tried the case and was ready to 
bring the pipe line under regulation by a certificate. 

The present case is rather similar to the following decisions 
denying the right to withdraw. Binkley Mining Co. v. Wheeler, 
133 F. 2d, 863,867,869,870 (C. C. A. 8), cert. den. 319 U. S. 764; 
Bronx Brass Foundry v. Irving Trust Co., 297 U. S. 230, 232; cj. 
Neustein v. Mitchell, 52 F. Supp. 531, 532 (42 F. Supp. 839, 
appeal dismissed 130 F. 2d 197). 

Factually, the petitioner’s application for a certificate was not 
withdrawn prior to the trial on January 27, 1947 and it was 
never withdrawn subsequently, for petitioner’s request to with¬ 
draw was denied by the Commission. 

Legally, the Commission was well within its authority in re¬ 
fusing to allow withdrawal of the application. 
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The Commission’s jurisdiction was in no way affected by 
petitioner’s attempted withdrawal of its application. 

Ill 

THE COMMISSION HAD JURISDICTION TO ISSUE A CERTIFICATE TO 
PETITIONER AUTHORIZING THE CONSTRUCTION AND OPERATION 
OF FACILITIES FOR THE TRANSPORTATION OF NATURAL GAS 3S 
MILES WITHIN THE STATE OF TEXAS TO A POINT AT OR NEAR 
THE MEXICAN BORDER FOR CONTINUOUS TRANSPORTATION 
ACROSS THE BORDER INTO MEXICO 

The jurisdictional provisions relative to the issuance of cer¬ 
tificates of public convenience and necessity by the CommissioB 
under the Natural Gas Act are contained in Section 7 (c), as 
amended February 7, 1942 (56 Stat. 83), which reads as fol¬ 
lows: 

(c) No natural-gas company or person which will be 
a natural-gas company upon completion of any pro¬ 
posed construction or extension shall engage in the trans¬ 
portation or sale of natural gas, svhject to the jurisdic¬ 
tion of the Commission, or undertake the construction 
or extension of any facilities therefor, or acquire or 
operate any such facilities or extensions thereof, unless 
there is in force with respect to such natural-gas com¬ 
pany a certificate of public convenience and necessity 
issued by the Commission authorizing such acts or 
operations; Provided, however, That if any such na¬ 
tural-gas company or predecessor in interest was bona 
fide engaged in transportation or sale of natural gas, 
subject to the jurisdiction of the Commission, on the 
effective date of this amendatory Act, over the route or 
routes or within the area for which application is made 
and has so operated since that time, the Commission shall 
issue such certificate without requiring further proof that 
public convenience and necessity will be served by such 
operation, and without further proceedings, if applica¬ 
tion for such certificate is made to the Commission within 
ninety days after the effective date of this amendatory 
Act. Pending the determination of any such application, 
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' the Continuance of such operation shall be lawful. 

[Italics added.] 

Petitioner transports natural gas from its compressor station 
in Jim Hogg County, Texas, through petitioner’s pipe line 38 
miles to a point on the Rio Grande River, approximately 
seven miles south of Laredo, Texas, w’here the gas is delivered 
to American Smelting and Refining Company for continuous 
transmission across the international boundary into Mexico. 
The Commission’s order under review (J. App. 13M7) proceeds 
upon the interpretation of Section 7 (c) that such transporta¬ 
tion by petitioner is transportation of natural gas “subject to 
the jurisdiction of the Commission” within Section 7 (c). 
The order under review also contains a finding (J. App. 16) that 
petitioner is a “natural-gas company” within the meaning of 
Section 2 (6) of the Act, which necessarily includes a finding 
that this transportation of natural gas by petitioner is in 
“interstate commerce” within the definition contained in Sec¬ 
tion 2 (7). 

The jurisdictional question, therefore, resolves itself into 
one of interpretation of the provisions of the Natural Gas Act 
(see Appendix heretoh particularly Sections 7 (c), 7 (e), 2 (6), 
2 (7), 1 (a) and 1 (b). 

To settle any doubt raised by petitioner as to the correct in¬ 
terpretation of these sections, reference is herein made to the 
legislative history, both of the original act enacted in 1938 and 
the February 7,1942 amendment to Section 7. 

(a) The transportation of natural gas here involved is 
transportation of natural gas subject to the jurisdiction of the 
Commission within Section 7 (c).—The transportation of 
natural gas here involved is “subject to the jurisdiction of the 
Commission” -within the meaning of Section 7 (c) and peti¬ 
tioner is a natural-gas company within the meaning of the 
Natural Gas Act, therefore, a certificate is required and con¬ 
tinued transportation by petitioner without a certificate would 
be unlawful. 

The legislative history of the Act, as discussed hereinafter, 

shows that the Commission’s conclusion that the transporta- 
775282—48—3 
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tion here involved is transportation “subject to the jurisdiction 
of the Commission”, is correct. 

(b) Petitioner is a natural-gas company as defined in Section 
2 (6) of the Act since it is engaged in the transportation of 
natural gas in interstate commerce within the definition of 
Section 2 (7).—Petitioner does not dispute that the transpor¬ 
tation “subject to the jurisdiction of the Commission” con¬ 
templated in Section 7 (c) of the Act is transportation in “inter¬ 
state commerce” as that term is defined in Section 2 (7). 
Rather petitioner concentrates its argument on the jurisdic¬ 
tional point upon a contention that petitioner’s transportation 
of natural gas is not in “interstate commerce” as defined in 
Section 2 (7) of the Act. 

Section 2 (6) defines “natural-gas company” as follows: 

(6) “Natural-gas company” means a person engaged 
in the transportation of natural gas in interstate com¬ 
merce, or the sale in interstate commerce of such gas for 
resale. [Italics added.] 

Section 2 (7) defines “interstate commerce” as follows: 

(7) “Interstate commerce” means commerce between 
any point in a State and any point outside thereof, or 
between points within the same State but through any 
place outside thereof, but only insofar as such commerce 
takes place within the United States. [Italics added.] 

The controversy here is as to the correct interpretation of 
this statutory definition of “interstate commerce.” 

Interpreting Section 2 (7) literally there can be no doubt 
that the transportation here involved is in interstate commerce. 
It is transportation of natural gas, and hence “commerce,” 
between a “point in a State” and a “point outside thereof” as 
expressly provided. The final limitation at the end of the 
definition “but only insofar as such commerce takes place 
within the United States” only serves to strengthen the literal 
interpretation, for unless a “point outside” a State within the 
first clause of Section 2(7) includes a point outside the United 
States there would be no reason for the addition of the clause 
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(Insert in brief for Respondent, page 15, line 2.) 

Substantially identical words in the Interstate 
Commerce Act have been construed consistently as mean- 
in S tr.at- that Act "anplies to international commerce 
only insofar as the transportation takes olace within 
the United States." Re Reynosa pine Line Company, 5 
F.P.C. 150, 136-57, 6 k P.U.R. (U.S.j 162," I08, and 
the following cases there cited: Lewis-S imas-Jones v. 
Souther n Pacific Co ., 2S3 U. S. 63 k, 06O; Texas £c Pacific 

R V\ Co * United States , 289 U. S. 627, 63b; Oregon-- 

. asm ngto n R, & la v. Co7 v. Strauss & Co. (C. '5'." A. 9) 

?2 F. ‘2d 9l2, 915, certiorari" denied 29Z; U*. S. 723; 
P ennsyl vania Railroad Co. v. Public Utilities Commission, 

296 u. s. 1707176; --- 
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utes to define “interstate commerce” to include foreign com¬ 
merce. The present definition as interpreted by the Commis¬ 
sion accordingly cannot be assailed as unusual or arbitrary. 1 


1 For such definitions, see Bituminous Coal Act of April 26, 1937, ch. 127, 
§ 17, 50 Stat. 90,15 U. S. C. § 847 (d) ; Internal Revenue Code, Act of Feb. 10, 
1939, 53 Stat. 431, 26 U. S. C. § 3526 (d) ; Securities Act of 1933, Act of 
May 27,1933, ch. 38, Title I, § 2, 48 Stat. 74,15 U. S. C. § 77b (7); Securities 
and Exchange Act of 1934, Act of June 6, 1934, ch. 404, § 3, 48 Stat. 882; 
Aug. 23, 1935, ch. 614, § 203 (a), 49 Stat. 704, 15 U. S. C. § 78c (17); Securi¬ 
ties and Exchange Act of 1940, Act of Aug. 22, 1940, ch. 686 , Title I, § 24 
54 Stat. 790, 15 U. S. C. § S0a-2 (18); Act of Feb. 22, 1935, ch. 18, § 2, 49 
Stat. 30, 15 U. S. C. 715a (3) regulating interstate shipment of petroleum 
products. 

It is further worthy of note that Congress has also defined “interstate or 
foreign commerce” in words almost identical with those of Section 2 (7) of 
the Natural Gas Act in the following statutes: 

The Federal Firearms Act of June 30, 1938, ch. S50, § 1, 52 Stat. 1250; 
Aug. 6, 1939, ch. 500, 53 Stat 1222, 15 U. S. C. § 901 (2) provides: 

“The term ‘interstate or foreign commerce’ means commerce between any 
State, Territory, or possession (including the Philippine Islands but not 
including the Canal Zone), or the District of Columbia, and any place outside 
thereof; or between points within the same State, Territory, or possession 
(including the Philippine Islands but not including the Canal Zone), or the 
District of Columbia, but through any place outside thereof, or within any 
Territory or possession or the District of Columbia.” 

(Footnote continued on p. 16.) 
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Nevertheless petitioner argues (pages 23-27 of its brief) that 
the legislative history of Section 2(7) requires that a contrary 
interpretation be adopted. Of course, if the meaning of the 
statute is clear, it is improper to resort to legislative history to 
contradict its plain words. Cf. Horack. Sutherland Statutory 
Construction (3rd Ed. 1943). Vol. 2. $$ 4701. 5001. If. despite 
such clarity, resort is had to the legislative history, it is found 
that it fully supports the literal interpretation of the definition 
of “interstate commerce’’ in Section 2 (7). 

The main argument made in the petitioner’s brief on this 
point is based upon the fact that Section 301 (c) of H. R. 5423 
(Part III of the Public Utility Act of 1935 referred to above, 
proposed but never enacted) in its original form, as introduced 
in the House of Representatives February 6.1935 by Represent¬ 
ative Rayburn, read as follows: 

Natural gas shall be held to be transmitted in interstate 
commerce if transmitted from a State to any point out¬ 
side thereof; or between points within the same State 
but through any point outside thereof; or from or to any 
place in the United States to or from a foreign country; 
but only'se^Ssr^s such transmission takes place within 
the United States. 

(Continued from p. 15.) 

The Federal Caustic Poison Act of March 4, 1927. ch. 4S9, § 2, 44 Stat. 1406, 
15 U. S. C. § 402 fc) defines "interstate or foreign commerce” in almost the 
same words used to define "interstate commerce” in the Natural Gas Act. 
The following definition Is used there: 

“The term ‘interstate or foreign commerce* mean* commerce between any 
State, Territory, or possession, or the District of Columbia and any place 
outside thereof: or between points within the same State, Territory, or 
possession, or the District of Columbia, but through any place outside thereof, 
or within any territory or possession or the District of Columbia.” 

The Perishable Agricultural Commodities Act of June 10. 1030. ch. 430. § 1. 
40 Stat. 531; April 13. 1934, ch. 120. § 1, 4S Stat. 584; August 20.1937. ch. 719; 
§ 1, 50 Stat. 725; June 29.1940. ch. 450, §* 1, 2. 54 Stat. 696. 7 U. S. C. S 499a 
(3) defines “interstate or foreign commerce’ ’as follows: 

"The term ‘interstate or foreign commerce’ means commerce between any 
State or Territory, or the District of Columbia and any place outside thereof; 
or between points within the same State or Territory, or the District of 
Columbia but through any place outside thereof; or within the District of 
Columbia.” 
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whereas, in H. R. 11662, 74 Cong. 2d Sess., introduced at the 
following session on March 6, 1936, by Congressman Lea the 
italicized words “or from or to any place in the United States 
to or from a foreign country ” were omitted. It is contended 
that this indicates an intent that “interstate commerce/’ as 
defined in Section 2 (7) of the Natural Gas Act as enacted in 
1938, which omits the same clause, should not include trans¬ 
portation of natural gas to or from a foreign country. But this 
conclusion does not follow for several reasons. 

First, the conclusion contended for would render the conclud¬ 
ing clause “but only insofar as such transmission takes place 
within the United States” unnecessary and meaningless. 

Second, the rule of construction relied upon by petitioner has 
no application in this situation. 

H. R. 5423, 74th Cong., 1st Sess., as introduced February 6, 
1935 by Representative Rayburn, was intended to be Title III 
of the Public Utility Act of 1935. This proposed Title III of 
the Public Utility Act of 1935 (49 Stat. 838, 16 U. S. C. 791a- 
S25r), relating to natural-gas companies, was never enacted. 
II. R. 11662, introduced March 6,1936 by Congressman Lea in 
the House of Representatives at the next session of Congress, 
was an entirely different bill introduced by a different repre¬ 
sentative not in connection with the Public Utility Act of 1935, 
but in connection with the Natural Gas Act of 1938. The rule 
of construction referred to by petitioner in his brief on pages 
23 to 27, inclusive, which is only a tentative rule of construction 
and must yield to contrary reason, has never been applied in a 
situation such as this where one statutory provision was pro¬ 
posed in connection with the Public Utility Act of 1935, but 
was never enacted, and thereafter an independent second pro¬ 
posal in different language was introduced by another repre¬ 
sentative at a different session of Congress preparatory to the 
enactment of another and different statute. 

Such a rule of construction, moreover, does not apply when 
the omitted language is rejected “because the bill in substance 
already includes those provisions,” which was the case here. 
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Horack, Sutherland Statutory Construction (3rd Ed. 1943), 
Vol. 2, § 5015, p. 506; United States v. Mine Workers, 330 U. S. 
258. 277.= 

The legislative history indicates clearly that the contrary 
interpretation adopted by the Commission is the correct one 
for it shows that the meaning of the subsection after the omis¬ 
sion of the language “or from or to any place in the United 
States to or from a foreign country” was the same as before the 
omission. 

The original language of Section 301 (c) of Title III of H. R. 
5423 in 1935 was also contained in Section 201 (b) of the bill 
relative to electric utilities engaged in interstate commerce. 
That is, the H. R. 5423 version of Section 201 (c) of the Federal 
Power Act of 1935 contained the clause “or from or to any 
place in the United States to or from a foreign country.” After 
various amendments and revisions, this became Section 201 (c) 
of the Federal Power Act, omitting the clause just referred to 
about transmission to or from a foreign country, and reading 
as follows: 

For the purpose of this Part, electric energy shall be 
held to be transmitted in interstate commerce if trans¬ 
mitted from a State and consumed at any point outside 
thereof; but only insofar as such transmission takes 
place within the United States. 

If petitioner’s argument were correct, this would require 
that the meaning of Section 201 (c) as enacted be different 
from the first version and that “interstate commerce” as defined 
should not include transmission to or from a foreign country. 
But the legislative history shows that the contrary is true. 

S. 2796, 74th Cong., 1st Sess., was a successor bill to H. R. 
5423. The Senate version of S. 2796 contained Section 201 (c) 
in the following form: 

Electric energy shall be held to be transmitted in inter¬ 
state commerce within the meaning of this part if trans- 

5 See also concurring opinion of Justice Bradley in Legal Tender cases, 
79 U. S. 457. 559; Legal Tender Case, 110 U. S. 421, 423. Cf. U. S. v. 
Wrighttcood Dairy Co., 315 U. S. 110, 124, 125 and Murdock v. City of 
Memphis, 87 U. S. 590, 618, 619. 
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mitted from a State to any point outside thereof; or 
from or to any place in the United States to and from 
a foreign country, but only so far as such transmission 
takes place within the United States; but electric energy 
shall not be held to be transmitted in interstate com¬ 
merce within the meaning of this part if transmitted 
between points within the same State but through any 
point outside thereof. [Italics added.] 

The Senate version of Section 201 (c) of S. 2796 was changed 
in the House by amendment to omit the language “or from or to 
any place in the United States to or from a foreign country” 
and the concluding clause of the subsection. Section 201 (c) 
in House version then read as follows: 

For the purpose of this Part, electric energy shall be 
held to be transmitted in interstate commerce if trans¬ 
mitted from a State and consumed at any point outside 
thereof; but only insofar as such transmission takes 
place within the United States. 

This latter version is the form in which it became Section 
201 (c) of the Federal Power Act (49 Stat. S3S, 16 U. S. C. 
791a-S25r). 

S. 2796 was reported by the Committee on Interstate and 
Foreign Commerce of the House of Representatives in House 
Report No. 1318, 74th Cong., 1st Sess. This Report on page 27 
makes the following statement regarding Section 201 (c) of 
the bill showing that the meaning of the Senate and House 
versions is the same. 

Subsection (c) defines the transmission of electric energy 
in interstate commerce to be transmission from a State 
for consumption at any point outside thereof, but only 
insofar as such transmission takes place within the 
United States. The language in the Senate bill is not 
different in substance. [Italics added.] 

This statement in the House Committee Report shows clearly 
that the Committee on Interstate and Foreign Commerce of 
the House of Representatives refused to apply the rule of con- 
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struction advocated by the petitioner and clearly was of the 
opinion that there was no substantial difference in meaning 
between the original form of the bill and the final amended 
version which, like Section 2 (7) of the Natural Gas Act, omit¬ 
ted the language about transmission to or from a foreign 
country. 

Moreover, certain statements made by Senator Wheeler, 
Chairman of the Senate Committee, who was in charge of the 
bill, made in the debates in the Senate, also indicate that the 
correct interpretation of the definition of “interstate commerce’' 
contained in the bill, H. R. 65S6, 75th Cong., 1st Sess., which 
was the same as the definition now contained in Section 2 (7) 
of the Natural Gas Act as enacted, was that “interstate com¬ 
merce” as so defined includes transportation to or from a foreign 
country. 

In the debate in the Senate on August 19,1937, Senator White, 
after stating that he was in complete accord with the general 
purpose of the bill took exception to the provisions of Section 
3 of the bill giving the Commission power to prohibit imports 
of natural gas. Senator White said in conclusion (SI Cong. 
Rec. 9312): 

I cannot see why we should give to this Commission a 
power of that sweeping character. 

Senator Wheeler said in reply: 

The bill merely gives the Commission power over inter¬ 
state commerce to prevent the commodity coming into 
a State if the State authorities, for instance, should not 
want it to come in. [Italics added.] 

Senator "White then said (SI Cong. Rec. 9313) that the pro¬ 
vision to which he referred was: 

No person shall export any natural gas from the United 
States to a foreign country or import any natural gas 
from a foreign country. 

Senator Wheeler said that this provision was for the purpose 
of conserving our natural gas in the event we wanted to 
conserve it. 
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Senator White argued that the prohibition against imports 
would not be on behalf of the conservation of our gas supply. 

Senator Wheeler then said (81 Cong. Rec. 9313): 

On the other hand, it might be that some companies 
wanted to import natural gas from Mexico, and the 
Commission might feel that it was not in the public in¬ 
terest that it should be imported into this country. So 
the bill simply gives the Commission power over inter¬ 
state commerce either to prevent or to permit as the 
public interest may dictate. [Italics added.] 

Senator Wheeler in these statements was clearly using the 
term “interstate commerce” as defined in the bill as including 
the importing of natural gas from a foreign country into a state 
and to the exporting of natural gas from a state into a foreign 
country under Section 3. 

Moreover, in further support of the Commission’s interpre¬ 
tation of the statutory definition of interstate commerce, it 
may be noted that Section 1 (a) of the Act—the declaration of 
policy—recites in part that Federal regulation is necessary— 

* * * in matters relating to the transportation of 

natural gas and the sale thereof in interstate and foreign 
commerce * * *. [Italics added.] 

Moreover, Section 1 (b) of the Act provides: 

but shall n-ot apply to any other transportation or sale 
of natural gas. [Italics added.] 

Unless the definition of interstate commerce in Section 2 (7) 
be construed as embracing commerce with foreign nations, the 
underlined provision in Section 1 (b) would conflict with the 
recitation in Section 1 (a) that federal regulation is necessary 
in matters relating to the transportation and sale of natural 
gas in foreign commerce. There would also be a conflict with 
the provisions of Section 3 for regulation of the exportation 
and importation of natural gas into and from a foreign country. 

Petitioner’s brief on pages 32 and 33 refers to the debate lead¬ 
ing up to the adoption by the Senate of a motion striking 
Section 3 requiring Federal Power Commission permits for the 
exportation or importation of natural gas to or from a foreign 
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country from the bill. But this action of the Senate was in 
itself cogent evidence that Congress intended that the defini¬ 
tion of “interstate commerce” in Section 2 (7) should cover 
foreign commerce. For. unless Congress so intended, the bill, 
upon being amended by the Senate as aforesaid, conferred no 
jurisdiction whatever upon the Commission in relation to 
foreign commerce for natural gas, and the language of Section 
1 (a) respecting the transportation and sale of natural gas in 
foreign commerce became wholly meaningless. Moreover, the 
debate throughout shows that the various Senators participat¬ 
ing used the term interstate commerce as including foreign 
commerce. 

The correctness of the foregoing analysis of the Congressional 
intent at the time of enacting the Natural Gas Act in 193S is 
clearly evidenced by statements made by the legislators in their 
consideration of the amendment to Section 7 (c) several years 
later. 

Section 7 (c) of the Natural Gas Act, as originally enacted 
in 193S, limited the Commission’s certificate jurisdiction to ex¬ 
tensions to a market in which natural gas was already being 
served by another natural-gas company. The scheme or plan 
of the 1942 amendment was to remove this limitation contained 
in the original act and to broaden the scope of the applicability 
of the certificate provisions of Section 7 to make them nation¬ 
wide. 

The initial bill proposing such an amendment to Section 7 of 
the Natural Gas Act was H. R. 4S19, 77th Cong., 1st Sess., was 
introduced on May 20,1941 by Representative Lea in the House 
of Representatives. This bill authorized the granting of grand¬ 
father clause certificates and provided that they should be is¬ 
sued for the “transportation or sale of natural gas in interstate 
or foreign commerce,” in which companies were engaged on the 
effective date of the amendatory act. 

H. R. 5249, 77th Cong., 1st Sess., introduced by Representa¬ 
tive Lea in the House of Representatives on July 7, 1941, in 
its original form, contained the same language as H. R. 4819 
with respect to the requirements as to issuance of certificates. 
However, this bill was amended by the Committee on Inter- 
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state and Foreign Commerce of the House of Representatives, 
to which it was referred and which reported it in its Report No. 
1290, 77th Cong., 1st Sess., dated October 21, 1941, with the 
amendments. The changes made by these amendments in the 
requirements as to the issuance of certificates were (1) to 
change the limitation of the requirement for grandfather clause 
certificates from the transportation or sale of natural gas “in 
interstate or foreign commerce”, as it was originally,, to the 
transportation or sale of natural gas “subject to the jurisdic¬ 
tion of the Commission” and (2) for non-grandfather clause 
certificates likewise to the transportation or sale of natural 
gas “subject to the jurisdiction of the Commission.” 

The statement of the report of the Committee on Interstate 
and Foreign Commerce of the House of Representatives (Re¬ 
port No. 1290, 77th Cong., 1st Sess.) regarding this amendment 
says expressly that the committee considered that the mean¬ 
ing of the subsection as amended was “substantially the same 
as before” and “that the jurisdiction of the Commission is sub¬ 
stantially unchanged by the amendments.” The exact words 
of the Committee Report are as follows: 

EXPLANATION OF COMMITTEE AMENDMENTS 

The committee has omitted subsection (h) of the bill 
as introduced, and has inserted the words “subject to 
the jurisdiction of the Commission” after the word “gas,” 
in line 10 on page 1, and has substituted the same words 
in line 7, page 2, in place of the words “in interstate or 
foreign commerce,” which are stricken out. It is be¬ 
lieved that the meaning of the bill, with these changes, 
is substantially the same as before and that the juris¬ 
diction of the Commission is substantially unchanged 
by the amendments; but there is clearer protection to 
the existing jurisdiction of State utility commissions 
over intrastate matters and the amended language on 
pages 1 and 2 conforms to the language of the provision 
relative to abandonment in section 7 (b) of the Natural 
Gas Act. 
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Section 7 (c) in H. R. 5249, as thus reported by the House 
Committee on Interstate and Foreign Commerce, is exactly 
the same as the section as finally enacted. The statement of 
the Committee in its Committee Report quoted above shows, 
therefore, that the Committee believed that the present pro¬ 
visions of Section 7 (c) relative to the Commission’s jurisdic¬ 
tion to issue certificates had the same meaning as if the words 
“in interstate or foreign commerce” were contained in the law 
instead of the words “subject to the jurisdiction of the Com¬ 
mission” substituted by the Committee amendments. In other 
words, the Committee considered that the transportation or 
sale of natural gas “subject to the jurisdiction of the Commis¬ 
sion” meant transportation or sale of natural gas “in interstate 
or foreign commerce.” Congress is deemed to have adopted 
this interpretation in enacting the bill. 

(c) The Commission has jurisdiction over the transportation 
of natural gas in interstate commerce even though no wholesale 
sales of natural gas are involved. —Petitioner argues on pages 
27 to 33 of its brief that the legislative history of the Natural 
Gas Act and a consideration of its terms shows that regulation 
under the Act was intended to be limited to transportation of 
interstate commerce for sale at wholesale. This point is not 
raised in either the petition for review or the petition for re¬ 
hearing, but it is not necessary to rely on that for it has recently 
been held by the United States Supreme Court in Panhandle 
Eastern Pipe Line Company v. The Public Service Commission 
of Indiana, decided December 15,1947 (No. 69, October Term, 
1947, slip opinion, pages 8, 9, 15) that the Commission’s juris¬ 
diction extends to transportation in interstate commerce where 
no sales at wholesale for resale are involved. See statements 
in opinion and footnote 23. See also Arkansas Louisiana Gas 
Co. v. Federal Power Commission, 113 F. 2d 281, 2S2 (C. C. A. 
5). Cf. Central Illinois Public Service Company v. Panhandle 
Eastern Pipe Line Company, et al., 4 F. P. C. 1043, affirmed 
in Kentucky Natural Gas Corporation v. Federal Power Com¬ 
mission, 159 F. 2d 215 (C. C. A. 6). 
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As the United States Supreme Court points out in its recent 
Panhandle Eastern Pipe Line Company decision, supra, the 
legislative history of the Act clearly shows that Congress in¬ 
tended by the Act to supplement state regulation of natural 
gas and to leave no “attractive gap’’ such as the one which 
would exist if interstate transportation (in either direction) 
and sale of natural gas in a pipe line extending from a state 
to a foreign country was not subject to regulation except as to 
the permission to export or import the gas under Section 3 of 
the Act. If petitioner’s contentions were correct, certificates 
for such pipe lines would not be required (Section 7 (c)), there 
will be no regulation of rates (Sections 4 and 5), extensions 
(Section 7 (a)), abandonments (Section 7 (b)), or accounts 
(Sections 8 and 9), since the states cannot regulate because 
of the grant of power to Congress to regulate under the Com¬ 
merce Clause of the Federal Constitution. 

(d) Petitioner’s remaining contention was not properly raised 
and in any event is without merit. —Petitioner’s remaining con¬ 
tention (Point 10) is that in no event is a certificate required 
as a condition to the export of natural gas to a foreign country 
because Section 3 provides that a permit to export shall be 
granted unless the Commission finds that it “will not be con¬ 
sistent with the public interest” whereas Section 7 (c) requires 
for issuance of a certificate a showing that it will be “required 
by the present or future public convenience and necessity.” 

This Point is not assigned as error in the petition for review 
nor is it mentioned in the petition for rehearing. It should con¬ 
sequently not be considered, supra, page S. 

However, a moment’s consideration will demonstrate that 
there is no merit to the contention. 

First, the Commission nowhere held or contends that a cer¬ 
tificate is a condition precedent to permission to export natural 
gas. They are two independent and concurrent requirements 
of the statute. Both have to be met, but they have to be met 
separately. There is no inherent difficulty or impossibility in 
this. Approval of federal commissions and of state commis- 
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sions for the same acts, such as, for instance, mergers, is often 
required by law. The requirements for approval in each case 
are different and each must be obtained before the act can law¬ 
fully be performed. Under Pacific Power and Light Company 
v. Federal Power Commission, 111F. 2d 1014 (C. C. A. 9), cited 
by petitioner on pages 34 and 35 of its brief, it may be easier 
for an applicant to make the required statutory showing for 
permission to export under Section 3 than for a certificate under 
Section 7 (c). But that proves nothing. There is no irrecon¬ 
cilable inconsistency between the two sets of requirements so as 
to require that Section 7 (c) be inapplicable to natural gas 
transportation or facilities therefor involved in export cases. 
Even ability to obtain a permit to export and inability to obtain 
a certificate, or vice versa, would not raise problems of statutory 
interpretation requiring the result petitioner advocates. Ac¬ 
tually, of course, that is not the case here. It would be strange 
indeed and most unusual if the requirements for the export 
permit and the certificate were the same in view of the different 
purposes of the two statutory provisions. 

CONCLUSION 

The Commission’s order granting to petitioner a certificate 
of public convenience and necessity for the construction and 
operation of facilities for the transportation of natural gas in 
interstate commerce should, therefore, be affirmed. 

Respectfully submitted, 

Bradford Ross, 

General Counsel. 

Louis W. McKernan, 

Principal Attorney. 

W. Russell Gorman, 

Principal Attorney, 

Counsel for Respondent, Federal Power Commission. 

February 2,1948. 






APPENDIX 


The pertinent provisions of the Natural Gas Act of June 21, 
1938, ch. 556, 52 Stat. 821, as .amended by the Act of February 
7, 1942, 56 Stat. S3 (15 U. S. C. § 717 et seq.), are as follows: 

Sec. 1 . (a) As disclosed in reports of the Federal Trade 
Commission made pursuant to Senate Resolution 83 (Seven¬ 
tieth Congress, first session) and other reports made pursuant 
to the authority of Congress, it is hereby declared that the 
business of transporting and selling natural gas for ultimate 
distribution to the public is affected with a public interest, and 
that Federal regulation in matters relating to the transporta¬ 
tion of natural gas and the sale thereof in interstate and foreign 
commerce is necessary in the public interest. 

(b) The provisions of this act shall apply to the transporta¬ 
tion of natural gas in interstate commerce, to the sale in inter¬ 
state commerce of natural gas for resale for ultimate public 
consumption for domestic, commercial, industrial, or any other 
use, and to natural-gas companies engaged in such transporta¬ 
tion or sale, but shall not apply to any other transportation or 
sale of natural gas or to the local distribution of natural gas 
or to the facilities used for such distribution or to the produc¬ 
tion or gathering of natural gas. 

Sec. 2. When used in this act, unless the context otherwise 
requires— 

(1) “Person” includes an individual or a corporation. 

(2) “Corporation” includes any corporation, joint-stock 
company, partnership, association, business trust, organized 
group of persons, whether incorporated or not, receiver or re¬ 
ceivers, trustee or trustes of any of the foregoing, but shall not 
include municipalities as hereinafter defined. 

(3) “Municipality” means a city, county, or other political 
subdivision or agency of a State. 

(27) 
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(4) “State” means a State admitted to the Union, the Dis¬ 
trict of Columbia, and any organized Territory of the United 
States. 

(5) “Natural gas” means either natural gas unmixed, or any 
mixture of natural and artificial gas. 

(6) “Natural-gas company” means a person engaged in the 
transportation of natural gas in interstate commerce, or the 
sale in interstate commerce of such gas for resale. 

(7) “Interstate commerce” means commerce between any 
point in a State and any point outside thereof, or between 
points within the same State but through any place outside 
thereof, but only insofar as such commerce takes place within 
the United States. 

***** 

Sec. 3. After six months from the date on which this act 
takes effect no person shall export any natural gas from the 
United States to a foreign country or import any natural gas 
from a foreign country without first having secured an order 
of the Commission authorizing it to do so. The Commission 
shall issue such order upon application, unless, after opportu¬ 
nity for hearing, it finds that the proposed exportation or im¬ 
portation will not be consistent with the public interest. The 
Commission may by its order grant such application, in whole 
or in part, with such modification and upon such terms and 
conditions as the Commission may find necessary or appro¬ 
priate, and may from time to time, after opportunity for hear¬ 
ing, and for good cause shown, make such supplemental order 
in the premises as it may find necessary or appropriate. 

***** 

Sec. 7. 

***** 

(c) No natural-gas company or person which will be a 
natural-gas company upon completion of any proposed con¬ 
struction or extension shall engage in the transportation or sale 
of natural gas, subject to the jurisdiction of the Commission, 
or undertake the construction or extension of any facilities 
therefor, or acquire or operate any such facilities or extensions 
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thereof, unless there is in force with respect to such natural-gas 
company a certificate of public convenience and necessity is¬ 
sued by the Commission authorizing such acts or operations: 
Provided, however, That if any such natural-gas company or 
predecessor in interest was bona fide engaged in transportation 
or sale of natural gas, subject to the jurisdiction of the Commis¬ 
sion, on the effective date of this amendatory Act, over the 
route or routes or within the area for which application is made 
and has so operated since that time, the Commission shall issue 
such certificate without requiring further proof that public con¬ 
venience and necessity will be served by such operation, and 
without further proceedings, if application for such certificate 
is made to the Commission within ninety days after the effective 
date of this amendatory Act. Pending the determination of 
any such application, the continuance of such operation shall 
be lawful. 

In all other cases the Commission shall set the matter for 
hearing and shall give such reasonable notice of the hearing 
thereon to all interested persons as in its judgment may be 
necessary under rules and regulations to be prescribed by the 
Commission ; and the application shall be decided in accordance 
with the procedure provided in subsection (e) of this section 
and such certificate shall be issued or denied accordingly: Pro¬ 
vided, however, That the Commission may issue a temporary 
certificate in cases of emergency, to assure maintenance of ade¬ 
quate service or to serve particular customers, without notice 
or hearing, pending the determination of an application for a 
certificate, and may by regulation exempt from the require¬ 
ments of this section temporary acts or operations for which 
the issuance of a certificate will not be required in the public 
interest. 

(d) Application for certificates shall be made in writing to 
the Commission, be verified under oath, and shall be in such 
form, contain such information, and notice thereof shall be 
served upon such interested parties and in such manner as the 
Commission shall, by regulation, require. 

(e) Except in the cases governed by the provisos contained 
in subsection (c) of this section, a certificate shall be issued to 
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any qualified applicant therefor, authorizing the whole or any 
part of the operation, sale, service, construction, extension, or 
acquisition covered by the application, if it is found that the 
applicant is able and willing properly to do the acts and to 
perform the service proposed and to conform to the provisions 
of the Act and the requirements, rules, and regulations of the 
Commission thereunder, and that the proposed service, sale, 
operation, construction, extension, or acquisition, to the extent 
authorized by the certificate, is or will be required by the present 
or future public convenience and necessity; otherwise such ap¬ 
plication shall be denied. The Commission shall have the 
power to attach to the issuance of the certificate and to the exer¬ 
cise of the rights granted thereunder such reasonable terms 
and conditions as the public convenience and necessity may 
require. 

(f) The Commission, after a hearing had upon its own mo¬ 
tion or upon application, may determine the service area to 
which each authorization under this section is to be limited. 
Within such service area as determined by the Commission a 
natural-gas company may enlarge or extend its facilities for 
the purpose of supplying increased market demands in such 
service area without further authorization. 

(g) Nothing contained in this section shall be construed 
as a limitation upon the power of the Commission to grant 
certificates of public convenience and necessity for service of 
an area already being served by another natural-gas company. 

Sec. 19. (a) Any person, State, municipality, or State com¬ 
mission aggrieved by an order issued by the Commission in a 
proceeding under this act to which such person, State, munici¬ 
pality, or State commission is a party may apply for a rehear¬ 
ing within thirty days after the issuance of such order. The 
application for rehearing shall set forth specifically the ground 
or grounds upon which such application is based. Upon such 
application the Commission shall have power to grant or deny 
rehearing or to abrogate or modify its order without further 
hearing. Unless the Commission acts upon the application for 
rehearing within thirty days after it is filed, such application 
may be deemed to have been denied. No proceeding to review 
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any order of the Commission shall be brought by any person 
unless such person shall have made application to the Commis¬ 
sion for a rehearing thereon. 

(b) Any party to a proceeding under this act aggrieved by an 
order issued by the Commission in such proceeding may obtain 
a review of such order in the circuit court of appeals of the 
United States for any circuit wherein the natural-gas company 
to which the order relates is located or has its principal place of 
business, or in the United States Court of Appeals for the Dis- 
^k*ict of Columbia, by filing in such court, within sixty days after 
the order of the Commission upon the application for rehearing, 
a written petition praying that the order of the Commission be 
modified or set aside in whole or in part. A copy of such peti¬ 
tion shall forthwith be served upon any member of the Com¬ 
mission and thereupon the Commission shall certify and file 
with the court a transcript of the record upon which the order 
complained of was entered. Upon the filing of such transcript 
such court shall have exclusive jurisdiction to affirm, modify, or 
set aside such order in whole or in part. No objection to the 
order of the Commission shall be considered by the court unless 
such objection shall have been urged before the Commission in 
the application for rehearing unless there is reasonable ground 
for failure so to do. The finding of the Commission as to the 
facts, if supported by substantial evidence, shall be conclusive. 
If any party shall apply to the court for leave to adduce addi¬ 
tional evidence, and shall show to the satisfaction of the court 
that such additional evidence is material and that there were 
reasonable grounds for failure to adduce such evidence in the 
proceedings before the Commission, the court may order such 
additional evidence to be taken before the Commission and to 
be adduced upon the hearing in such manner and upon such 
terms and conditions as to the court may seem proper. The 
Commission may modify its findings as to the facts by reason of 
the additional evidence so taken, and it shall file with the court 
such modified or new findings, which if supported by substan¬ 
tial evidence, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of the original order. 
The judgment and decree of the court, affirming, modifying,'or 
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setting aside, in whole or in part, any such order of the Com¬ 
mission, shall be final, subject to review by the Supreme Court 
of the United States upon certiorari or certification as provided 
in sections 239 and 240 of the Judicial Code, as amended 
(U. S. C., title 28, secs. 346 and 347). 

EXECUTIVE ORDER 
[No. 8202] 

AUTHORIZING AND REQUESTING THE FEDERAL POWER COMMISSION 
TO PERFORM CERTAIN FUNCTIONS RELATING TO THE TRANSMIS¬ 
SION OF ELECTRIC ENERGY BETWEEN THE UNITED STATES 
AND FOREIGN COUNTRIES AND TO THE EXPORTATION AND IM¬ 
PORTATION OF NATURAL GAS FROM AND INTO THE UNITED 
STATES 

By virtue of the authority vested in me as President of the 
United States, and as an aid in effectuating the provisions of 
the Federal Power Act, approved August 26, 1935 (49 Stat. 
838), and the Natural Gas Act, approved June 21, 1938 (52 
Stat. 821), I hereby authorize and request the Federal Power 
Commission (1) to receive all applications for permits for the 
construction, operation, maintenance, or connection, at the bor¬ 
ders of the United States, of facilities for the transmission of 
electric energy between the United States and foreign coun¬ 
tries, and for the exportation and importation of natural gas 
to or from foreign countries, and (2), after obtaining the recom¬ 
mendations of the Secretary of State and the Secretary of War 
thereon, to submit each such application to the President with 
a recommendation as to whether the permit applied for should 
be granted, and if so, upon what terms and conditions. 

The Federal Power Commission may prescribe such regula¬ 
tions not inconsistent herewith as it may deem necessary or 
desirable for carrying out the provisions of this order. 

Franklin D. Roosevelt. 

The White House, 

July 13,1939. 


O. 5. 60VCRNMCNT PRINTING OPPICtl 111] 
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IN THE 


UNITED STATES 
COURT OF APPEALS 

DISTRICT OF COLUMBIA 


No. 9571 


Border Pipe Line Company, Petitioner y 

v. 

The Federal Power Commission, Respondent 


On Petition for Review of Order of the Federal Power 

Commission 


REPLY BRIEF FOR PETITIONER 


In reply to the Brief filed by Respondent herein, Peti¬ 
tioner would respectfully show: 

The argument in Respondent’s brief is divided into three 
sections, each of which will be here dealt with in its order. 
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I. Reply to Respondent’s Argument (pages 7 and S 
of Brief) that this matter was not adjudicated in 
Docket G-228 and, if so, that the point has been 
waived. 

As shown in Petitioner’s Statement (pp. 5-6 of Petitioner’s 
Brief) and Respondent’s Counter-Statement (p. 3 of Re¬ 
spondent’s Brief), Petitioner’s application for a Certificate of 
Public Convenience and Necessity under Section 7-C of the 
Natural Gas Act was filed as an amendment to its application 
for Permit to Export Gas in Docket G-228. The fact that said 
application was pending before the Commission was brought 
to its attention at the hearing in Docket G-228 with re¬ 
quest, in effect, that if such a certificate was to be required 
as a condition to the issuance of a permit under Section 3 
of the Act, both matters be considered at one time and on 
the same testimony, to-wit, the testimony adduced in the 
hearing in Docket G-228. 

Commission counsel in its brief in said Docket G-228 went 
at length to show that the export of gas for which permit 
was sought in Docket G-228 was not interstate commerce, 
did not constitute Petitioner a natural gas company under 
the Act, and accordingly, that the .Sec. 7-C certificate was 
not required. (See pp. 6-8, Brief for Petitioner), and the 
Commission entered its orders in said Docket G-228 expressly 
granting to Petitioner the right to proceed with its exporta¬ 
tion of gas pursuant thereto and pursuant to the Presidential 
Permit therein referred to. No mention of the application 
for certificate under Sec. 7-C was made in these orders, and 
no requirement respecting same was otherwise made by the 
Commission (App. pages 167-172). 

It is true that the application for a Certificate of Public 
Convenience and Necessity was given a separate docket num¬ 
ber by the Federal Power Commission, but it is difficult to 
see how it could have thus granted the Permit to Export 
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Gas conditioned only upon the acceptance by the Petitioner 
of the conditions imposed by the Presidential Permit au¬ 
thorizing the construction of the facilities without neces¬ 
sarily adjudicating that the Certificate of Public Convenience 
and Necessity was not required. 

As noted in the next following section of this Reply Brief, 
the Respondent, Federal Power Commission (p. 11 Respond¬ 
ent’s Brief), contends that, despite the fact that Petitioner 
constructed and has operated its facilities under the authority 
of and in conformity with said Commission Permit and 
Presidential Permit, "Petitioner had constructed the pipe 
line unlawfully and for years operated it unlawfully”, (be¬ 
cause having no certificate) and "could have been com¬ 
pelled by injunction or by order of the Commission to obtain 
a certificate or to cease these operations”! 

If this is so, when is a permit issued by the Federal Power 
Commission a permit? How can the Federal Power Commis¬ 
sion have the face to urge or be permitted here to urge such 
a contention after granting Petitioner full clearance in the 
matter in Docket G-228 without requirement of such cer¬ 
tificate? 

We submit the Commission orders in Docket G-228 fore¬ 
closed the certificate issue, and the matter being undis¬ 
puted and patent in the Record, this Court has authority 
to so hold and should so hold in accordance with its Rule 
17 (i) of its General Rules. 

2. Reply to Respondent’s contention that Petition¬ 
er’s withdrawal of its application for Certificate 
of Public Convenience and Necessity did not di¬ 
vest the Commission of jurisdiction to "grant” 
same. 

The provisions of Section 7-C of the Natural Gas Act 
governing the issuance of Certificates of Public Convenience 
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and Necessity are quoted at pages 15 to 17 of Petitioner^ 
Brief. It will be noted from the language of these provisions 
that such Certificates are issued only upon application by the 
party desiring same. There is nothing in the Natural Gas 
Act nor in the rules of the Federal Power Commission pur¬ 
porting to deny an applicant for such a certificate the right 
to withdraw its application. 

It is undenied that, before the order "granting” the Cer¬ 
tificate was entered in this cause, Petitioner filed herein a 
formal withdrawal of such application (App. p. 155). 
Despite such withdrawal of such application, the Commis¬ 
sion, refusing to honor same, (and also refusing even to 
honor Petitioner’s application, made subject thereto, to be 
heard in this matter) (App. pp. 156-160; 160-162), entered 
its order "granting” same (App. p. 162), to which action 
Petitioner duly objected (See Grounds 1 and 2 of Petitioner’s 
Motion for Rehearing, App. p. 174), and Petitioner here 
urges the point as ground for reversal of this case (State¬ 
ment of Points 2 and 3, Brief, page 18). 

Inasmuch as Petitioner had, under the authority of the 
Commission’s Permit to Export Gas granted in Docket G-228 
on October 10, 1942 (App. p. 167), as supplemented by 
order entered November 4, 1942 (App. p. 171), and pur¬ 
suant to the Presidential Permit referred to in said order 
and issued by the President of the United States on Septem¬ 
ber 29, 1942 (App. p. 168), constructed the facilities thus 
authorized and had since early in 1943 used the same in the 
transportation of gas in accordance with such permits, it is 
obvious that it was not, in February of 1947, seeking from 
the Commission any permission to construct or operate such 
facilities. 

Likewise, it would seem strange that the Commission 
would insist upon "granting” such permission when Pe¬ 
titioner, which, theoretically at least, would be the sole bene¬ 
ficiary thereof, insisted that it not be "granted.” 
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The reason for the Commission’s attitude obviously was 
not that the ’’granting” of such Certificate was necessary 
in the public interest because all issues in regard to the pub¬ 
lic interest in connection with such exportation had been 
fully developed and passed upon in connection with the 
issuance of the Presidential Permit and the Permit for Ex¬ 
port; hence, the conclusion appears inescapable that the only 
reason for the Commission’s insistence upon "granting” such 
application was in order thereby to adjudicate Petitioner to 
be a natural gas company within the meaning of the Natural 
Gas Act, thereby extending its field of jurisdiction into an 
area in which it had not undertaken to extend the same prior 
to the entry of its order in the Reynosa case (Docket G-595, 
entered June 6, 1946). 

Thus, the Commission has sought to take advantage of 
the fact that Petitioner, assuming the question of the neces¬ 
sity for such a certificate in this case to have k^n adjudi¬ 
cated in Docket G-228, had not at an earlier date withdrawn 
its application therefor. Seizing this advantage, the Com¬ 
mission, by its order here complained of and over Petitioner’s 
objection and after it had formally withdrawn its applica¬ 
tion "granted” same. 

At pages 9, 10 and 11 of its brief, Respondent urges that, 
in spite of the fact that Petitioner had constructed and op¬ 
erated its facilities and conducted its exportation of gas in 
accordance with the said Commission and Presidential Per¬ 
mits expressly authorizing same, it was "unlawfully op¬ 
erating a pipe line unlawfully constructed”, and accord¬ 
ingly, that it could be "compelled by injunction or by order 
of the Commission to obtain such a certificate or to cease 
these operations”. 

Assuming the Commission to have such power to require 
the filing of such application by a proceeding instituted by 
the Commission for the purpose, it was Petitioner’s right 
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to require that such power be exercised, and it was its right 
to withdraw its application and dismiss its suit at any time 
prior to the entry of an order therein. 

In J. Edward Jones, Petitioner, v. Securities & Ex¬ 
change Commission (298 U.S. 1 , 80 L. Ed. 1015), the 
Petitioner, Jones, on May 4, 1935, filed with the Securities 
& Exchange Commission a registration statement in pursuance 
of Section 6-a of the Securities & Exchange Act covering the 
proposed issuance of certain participation trust certificates. 
This registration statement under the terms of the Act was 
to become effective 20 days after its filing. 

On May 23, 1935, the 19th day after said registration 
statement was filed, the Securities & Exchange Commission 
acting pursuant to Section 8-d of the Act directed that 
stop order proceedings be instituted and sent the Petitioner 
notice reciting that the registration statement appeared to 
contain untrue statements of material facts and to omit ma¬ 
terial facts and fixing a hearing for June 6 , 193 5, at which 
time the registrant should appear and show cause why stop 
order should not be issued suspending the effectiveness of 
the registration statement. 

Said hearing was postponed until June 18th, and on June 
13 th a subpoena duces tecum was issued commanding the 
Petitioner to appear before an officer of the Commission on 
June 18th to testify with respect to his registration state¬ 
ment and to bring with him certain designated books, records 
and papers. 

On June 18 th in a written communication to the Com¬ 
mission the Petitioner formally withdrew his application for 
registration. The same day his counsel appeared before the 
Examiner for the Commission and presented the said written 
withdrawal, which was marked for identification but ex¬ 
cluded from consideration. 

On June 27th the counsel for Petitioner appeared again 
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before the Examiner and filed a dismissal signed by the Peti¬ 
tioner dismissing his registration statement theretofore filed 
and withdrew "all application for consideration thereof or 
action thereon”. At the same time Petitioner’s counsel filed 
a motion to dismiss and for an order from the Commission 
permitting the withdrawal of the registration statement and 
dismissing the registration proceedings and all matters per¬ 
taining thereto at Petitioner’s cost, and also a motion to 
quash the subpoena which had been issued and served on 
Petitioner. The Examiner, acting for the Commission, de¬ 
nied the motion and refused to allow the withdrawal. 

In so doing, the Commission and its Examiner ass.umed to 
act under and in conformity with a regulation of the Com¬ 
mission providing as follows: 

"Any registration statement or any amendment thereto 
may be withdrawn upon the request of the registrant 
if the Commission consents thereto. * * * Such consent 
shall be given by the Commission with due regard to 
the public interest and the protection of investors.” 

On June 28 th, Petitioner filed with the U. S. Court of 
Appeals, Second Circuit, a petition asking for a review of 
the Commission’s ruling. Such petition was dismissed by the 
Circuit Court for lack of jurisdiction, and a petition for 
writ of certiorari to review that action was denied by the 
Supreme Court. 

On July 3, 193 3, the Securities & Exchange Commission 
filed an application in a Federal District Court for an order 
requiring Petitioner to appear before the Examiner to give 
evidence in the matter of Petitioner’s registration statement. 
Petitioner appeared and challenged, among other things, the 
validity of the orders of the Commission denying Petitioner’s 
right to withdraw his registration statement, overruling his 
motions to withdraw and dismiss the proceedings and refus- 


s 


* 


ing to quash the subpoena which had been issued and served 
on him. The District Court denied Petitioner’s contentions 
and entered an order directing him to appear before the 
Commission at a time and place fixed to testify in the 
matter of the registration statement and to answer all per¬ 
tinent questions regarding the information and documents 
filed by him with the Commission in respect thereto. 

On appeal, the Court of Appeals affirmed this order (79 
Fed. (2d) 617). 

The Petitioner then brought the case to the Supreme 
Court of the United States on writ of certiorari urging: 

1. That the Commission was bound as a matter of law 
to sustain Petitioner’s withdrawal and motion to with¬ 
draw the registration statement. 

2. That the right to withdraw such statement under the 
circumstances was unqualified. 

3. That accordingly, the Commission was without au¬ 
thority to require Petitioner to appear and testify or 
to submit his private records, books and papers for 
the examination of the Commission. 

4. Other matters not material herein. 

The Supreme Court held: 

1. That the action of the Commission in instituting the 
stop order proceedings suspended the effective opera¬ 
tion of the statement pending the hearing and deter¬ 
mination of the stop order proceedings. 

2. That notwithstanding the pendency of the stop order 
proceedings, thereby effectively tying the registrant’s 
hands, the Petitioner had the "unqualified right” to 
withdraw his registration statement or, in other words, 
to dismiss. 
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In so holding, the Supreme Court said: 

"The Act contains no provision upon the subject; and 
it may not be construed as attempting to confer upon 
the Commission an arbitrary power, under rule or other¬ 
wise, to deny without reason a motion to dismiss. We 
arc unable to find any precedent for the assumption of 
such power on the part of an administrative body; and 
we go to the practice and rules of the courts in order 
to determine by analogy the scope and limit of the 
power; for, at least in the absence of a statute to the 
contrary, the power of a commission to refuse to dismiss 
a proceeding on motion of the one who instituted it 
cannot be greater than the power which may be exer¬ 
cised by the judicial tribunals of the land under similar 
circumstances.” 

* * * 

"The general rule is settled for the Federal tribunals 
that a plaintiff possesses the unqualified right to dismiss 
his complaint at law or his bill in equity unless some 
plain legal prejudice will result to the defendant other 
than the mere prospect of a second litigation upon the 
subject matter.” 

* * * 

"The question under the regulation is whether due re¬ 
gard to the public interest and the protection of in¬ 
vestors requires that the withdrawal be denied. The 
test is the absence or presence of prejudice to the public 
or investors; and, plainly enough, under the decisions 
of this court, the doctrine that a dismissal must be 
granted if no prejudice be shown beyond the prospect 
of another suit, unless there be a specific rule of court 
to the contrary, is applicable, and the withdrawal should 
have been allowed as of course. 

"We are unable to find anything in the record, the ar¬ 
guments of the commission, or the decision of the court 
below that suggests the possibility of any prejudice to 
the public or investors beyond the assumption as put 
by the court below (79 F. (2d) at p. 620), that "an 
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unlimited privilege of withdrawal would have the ef¬ 
fect of allowing registrants whose statements are de¬ 
fective to withdraw before a stop order was issued and 
then to submit another statement with slight changes. 

"In this proceeding, there being no adversary parties, 
the filing of the registration statement is in effect an 
ex parte application for a license to use the mails and 
the facilities of interstate commerce for the purposes 
recognized by the act. We are unable to see how any 
right of the general public can be affected by the with¬ 
drawal of such an application before it has gone into 
effect. Petitioner emphatically says that no steps had 
been taken looking to the issue of the securities; and 
this is not denied. So far as the record shows, there were 
no investors, existing or potential, to be affected. The 
conclusion seems inevitable that an abandonment of 
the application was of no concern to anyone except the 
registrant. The possibility of any other interest in the 
matter is so shadowy, indefinite, and equivocal that it 
must be put out of consideration as altogether unreal. 
Under these circumstances, the right of the registrant 
to withdraw his application would seem to be as abso¬ 
lute as the right of any person to withdraw an un¬ 
granted application for any other form of privilege in 
respect of which he is at the time alone concerned.” 

* * * 

"The action of the commission finds no support in 
right, principle or in law. It is wholly unreasonable and 
arbitrary. It violates the cardinal precept upon which 
the constitutional safeguards of personal liberty ulti¬ 
mately rest—that this shall be a government of laws— 
because of the precise extent that the mere will of an 
official or an official body is permitted to take the place 
of allowable official discretion or to supplant the stand¬ 
ing law as a rule of human conduct, the government 
ceases to be one of laws and becomes an autocracy. 
Against the threat of such a contingency the courts 
have always been vigilant, and, if they are to perform 
their constitutional duties in the future, must never 
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cease to be vigilant, to detect and turn aside the danger 
at its beginning. The admonition of Mr. Justice Brad¬ 
ley in Boyd v. United States, 116 U.S. 616, 63 5, 29 
L. Ed. 746, 752, 6 S. Ct. 520, should never be forgotten: 
"It may be that it is the obnoxious thing in its mildest 
and least repulsive form; but illegitimate and uncon¬ 
stitutional practices get their first footing in that way, 
namely, by silent approaches and slight deviations from 
legal modes of procedure * * * It is the duty of courts 
to be watchful for the constitutional rights of the citi¬ 
zen, and against any stealthy encroachments thereon. 
Their motto should be obsta principiis.” 


* * * 

"Arbitrary power and the rule of the Constitution 
cannot both exist. They are antagonistic and incom¬ 
patible forces; and one or the other must of necessity 
perish whenever they are brought into conflict. To 
borrow the words of Mr. Justice Day—"there is no 
place in our constitutional system for the exercise of 
arbitrary power”. Garfield v. United States, 211 U.S. 
249, 262, 5 3 L. Ed. 168, 174, 29 S. Ct. 62. To escape 
assumptions of such power on the part of the three 
primary departments of the government, is not enough. 
Our institutions must be kept free from the appropria¬ 
tion of unauthorized power by lesser agencies as well. 
And if the various administrative bureaus and com¬ 
missions, necessarily called and being called into exist¬ 
ence by the increasing complexities of our modern busi¬ 
ness and political affairs, are permitted gradually to 
extend their powers by encroachments—even petty 
encroachments—upon the fundamental rights, privi¬ 
leges and immunities of the people, we shall in the end, 
while avoiding the fatal consequences of a supreme 
autocracy, become submerged by a multitude of minor 
invasions of personal rights, less destructive but no less 
violative of constitutional guaranties.” 


* * >!• 


"The philosophy that constitutional limitations and 
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legal restraints upon official action may be brushed aside 
upon the plea that good, perchance, may follow, finds 
no countenance in the American system of govern¬ 
ment. An investigation not based upon specified grounds 
is quite as objectional as a search warrant not based upon 
specific statements of fact. Such an investigation, or 
such a search, is unlawful in its inception and cannot 
be made lawful by what it may bring, or by what it 
actually succeeds in bringing, to light. Cf. Byars v. 
United States, 273 U.S. 28, 29, 71 L. Ed. 520, 522, 47 
S. Ct. 248, and cases cited. If the action here of the 
Commission be upheld, it follows that production and 
inspection may be enforced not only of books and pri¬ 
vate papers of the guilty, but those of the innocent as 
well, notwithstanding the proceeding for registration, 
so far as the power of the Commission is concerned, has 
been brought to an end by the complete and legal with¬ 
drawal of the registration statement. 

"Exercise of "such a power would be more pernicious 
to the innocent than useful to the public;” and ap¬ 
proval of it must be denied, if there were no other rea¬ 
son for denial, because, like an unlawful search for 
evidence, it falls upon the innocent as well as upon the 
guilty and unjustly confounds the two. Entick v. Car¬ 
rington, 19 How. St. Tr. 1030, 1074—followed by this 
court in Boyd v. United States, 116 U.S. 616, 629, 630, 
29 L. Ed. 746, 747, 751, 6 S. Ct. 522. No one can read 
these two great opinions, and the opinions in the Pacific 
R. Commission case, from which the foregoing quota¬ 
tion is made, without perceiving how closely allied in 
principle are the three protective rights of the indi¬ 
vidual—that against compulsory self-accusation, that 
against unlawful searches and seizures, and that against 
unlawful inquisitorial investigations. They were among 
those intolerable abuses of the Star Chamber, which 
brought that institution to an end at the hands of the 
Long Parliament in 1640. Even the shortest step in the 
direction of curtailing one of these rights must be 
halted in limine, lest it serve as a precedent for further 
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advances in the same direction or for wrongful invasions 

of the others.” 

We submit from the foregoing: 

1. Any argument on the part of Respondent that its ar¬ 
bitrary attempt to retain jurisdiction and to grant the cer¬ 
tificate on the ground that this was necessary in the public 
interest is refuted by its own order in granting same, which 
expressly recites (App. pp. 162-166): 

(a) That the orders of the Commission in Docket 
G-228 and the Presidential Permit therein referred 
to authorize the construction, operation, main¬ 
tenance and connection at the border of the United 
States of the proposed facilities. 

(b) That applicant (after issuance of such permits) 
proceeded to construct its proposed facilities and 
in June, 1943, commenced and has continued to 
operate the same in the manner and for the pur¬ 
poses proposed by it (as referred to in its applica¬ 
tion in Docket G-228 and its application for 
Presidential Permit). 

(c) That operation of the above described facilities 
by applicant is and will be required in order to 
effect the transportation of natural gas authorized 
by said order of October 10, 1942, as modified 
(the Orders in Docket G-228). 

(d) That applicant’s gas supply is adequate to meet 
the requirements of the service rendered and to 
be rendered by means of such facilities. 

(e) That applicant is financially able to operate such 
facilities. 
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(f) That applicant is able and willing to do the acts 
and to perform the service proposed. 

(g) That the operation of the facilities by applicant is 
required by the public convenience and necessity. 

2. The contention that the Commission had the right to 
refuse appellant’s withdrawal of its application because, as¬ 
suming Sec. 7c to apply to Petitioner, the Commission could 
have, by injunction, required the Petitioner to apply for 
such a certificate or cease to operate its facilities, is without 
merit as is clearly held in Jones v. Securities & Exchange 
Commission above, for while the right to institute such a 
proceeding and accomplish such ends by injunction pro¬ 
ceedings might exist, this is no ground for denying Peti¬ 
tioner its right to withdraw its application, as at most such 
withdrawal would merely have required an additional pro¬ 
ceeding to be instituted by the Commission. 

3. Petitioner had the absolute right to withdraw its appli¬ 
cation, and having done so, the Commission was without 
jurisdiction to proceed further in the matter. 

3. Reply to Respondent’s argument that Petitioner’s 
transportation of natural gas from thirty-eight 
miles within the State of Texas to a point in Texas 
near the Texas border for continuous transporta¬ 
tion across the border into Mexico is "interstate 
commerce” within the Natural Gas Act render¬ 
ing Petitioner a "natural gas company.” 

Respondent’s argument in support of the above proposi¬ 
tion is found at pages 12 to 26 of its brief wherein it urges: 

(a) (Pages 12-15) That it is common for Congress to 
include "foreign commerce” in its definitions of "interstate 
commerce”. 
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(b) (Pages 16-17) That the fact the definition of 
interstate commerce contained in the first version of the 
Natural Gas Act included "foreign commerce” and that in 
later versions such definition was changed to exclude such 
reference to foreign commerce did not show intent on the 
part of Congress to exclude foreign commerce from such de¬ 
finition. 

(c) (Pages 18-19) That a similar change in the defini¬ 
tion of interstate commerce was made in the Federal Power 
Act. 

(d) (Pages 20-21) That Senator Wheeler, during debate 
on the Bill in the Senate, referred to interstate commerce 
when in fact he was talking about foreign commerce. 

(e) (Page 21) That the definition of interstate commerce 
in the Act must be construed to include foreign commerce 
to prevent conflict between Section 1(a) and Section 1(b) 
of the preamble to the Act. 

(f) (Pages 21-22) That the Senate’s action in voting to 
delete Section 3 from the Act (because it protested against 
inclusion in the Bill of power in the Federal Power Commis¬ 
sion to control export and import of natural gas) without 
at the same time deleting the reference to foreign commerce 
from Section 1 (a) of the preamble, evidenced its construc¬ 
tion that the remaining provisions of the Act (particularly 
the provision defining interstate commerce) were intended 
to cover and include power in the Federal Power Commis¬ 
sion over such foreign commerce. This on the theory that 
unless the Act could be so construed without inclusion therein 
of Section 3, the references to foreign commerce in Section 
1 (a) of the preamble would have been left without meaning. 

(g) (Pages 22-24) That the fact the first draft of the Bill 
amending Section 7(c) referred to "foreign commerce” as 
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well as interstate commerce but the later version, as enacted, 
excluded such reference, showed that foreign commerce was 
necessarily included anyway, because of the substituted refer¬ 
ence to transportation, etc., "subject to the jurisdiction of 
the Commission”. 

(h) (Pages 24-2 5) That jurisdiction is given by the Na¬ 
tural Gas Act not alone over transportation of natural gas 
in interstate commerce for re-sale at wholesale, but also over 
transportation of natural gas in interstate commerce where 
no sales at wholesale for resale are involved. 

(i) (Pages 25-26) That Petitioner, having not made the 
matter a specific ground in its Petition for Review cannot 
here argue that Section 7(c) (which is a general clause in 
the Act) should not be construed as applicable on the 
ground that same provides certificates of public convenience 
and necessity shall not be issued unless affirmative showing 
be made that the intended construction or use is necessary 
in the public interest while Section 3 (which specifically ap¬ 
plies to export and import of gas in foreign commerce and 
to nothing else) provides that such permits shall be issued 
jinless the Commission finds the intended export or import 
not consistent with the public interest. 

(j) (Pages 25-26) That both tj^permit under Section 3 
and the certificate under Section 7(c) may properly be re¬ 
quired though the requisite proof as well as the purposes to 
be accomplished by the two provisions are different. 

Respondent’s above arguments will be dealt with in their 
order: 

(a) (Pages 12-1 5, Respondent’s Brief.) We agree with 
Respondent that it is common for Congress to expressly in¬ 
clude "foreign commerce” in its definitions of interstate 
commerce whenever it intends the definition of interstate 
commerce to include foreign commerce. 
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Indeed, so far as we have been able to determine and as 
is expressly evidenced by the provisions of the Congressional 
Acts cited by Respondent, it appears that Congress has never 
failed to make express reference to foreign commerce in its 
definitions of interstate commerce when same were intended 
to include foreign commerce. 

The definitions in the Acts cited (but not quoted from) 
at page 15 of Respondent’s brief are as follows: 

Bituminous Coal Act of April 26, 1937, Ch. 127, #17, 
50 Stat. 90, 15 U.S.C. #847(d) reads as follows: 

"(d) The term 'interstate commerce’ means com¬ 
merce among the several States and Territories, 
zvith foreign nations, and with the District of Co¬ 
lumbia.” (Emphasis added.) 

Internal Revemie Code, Act of Feb. 10, 1939, 53 Stat. 
431, 26 U.S.C. #3526(d) reads as follows: 

"(d) Interstate Commerce. The term 'interstate 
commerce’ means commerce among the several 
States and Territories, with foreign nations, and 
with the District of Columbia.” (Emphasis added.) 

Securities Act of 1933, Act of May 27, 1933, Ch. 38, 
Title I, #2, 48 Stat. 74, 15 U.S.C. #77b(7) reads as 
follows: 

"(7) The term 'interstate commerce’ means trade 
or commerce in securities or any transportation or 
communication relating thereto among the several 
States or between the District of Columbia or any 
Territory of the United States and any State or 
other Territory, or between any foreign country 
and any State, Territory, or the District of Co¬ 
lumbia, or within the District of Columbia.” (Em¬ 
phasis added.) 

Securities and Exchange Act of 1934, Act of June 6, 
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1954, Ch. 404, #3, 48 Stat. 882; August 23, 193 3, Ch. 
614, #203 (a), 49 Stat. 704, 15 U.S.C. #78c(17) 
reads as follows: 

"(17) The term 'interstate commerce’ means 
trade, commerce, transportation, or communica¬ 
tion among the several States, or between any for¬ 
eign country and any State, or between any State 
and any place or ship outside thereof.” (Emphasis 
added.) 

Securities and Exchange Act of 1940, Act of Augiist 
22, 1940, Ch. 686, Title I, #2, 54 Stat. 790, 15 U.S.C. 
#80-a-2 (18) reads as follows: 

"(18) 'Interstate commerce’ means trade, com¬ 
merce, transportation, or communication among 
the several States, or between any foreign country 
and any State, or between any State and any place 
or ship outside thereof.” (Emphasis added.) 

Act of Feb. 22, 1955, Ch. 18, #2, 49 Stat. 30, 15 U.S.C. 
715a(3) regulating interstate shipment of petroleum 
products reads as follows: 

"(3) The term 'interstate commerce’ means commerce 
between any point in a State and any point outside 
thereof, or between points within the same State but 
through any place outside thereof, or from any place in 
the United States to a foreign country, but only insofar 
as such commerce takes place within the United States.” 
(Emphasis added.) 

These statutory definitions expressly include foreign com¬ 
merce within their definition of "interstate commerce”, 
and it is not without significance that Congress insisted on 
not referring to foreign commerce in the definition now be¬ 
fore this Court. 

As has been ably demonstrated by the Honorable C. Huff¬ 
man Lewis in his Amicus Curiae brief filed herein, it is 
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firmly established under all applicable decisions that„absent 
a specific statute defining the same otherwise, the term 
'interstate commerce’ means commerce between one state 
and another state of the United States. 

It is doubtless because of its knowledge of the judicial 
interpretation of the term "interstate commerce” that Con¬ 
gress has, when intending to include foreign commerce 
under the definition of interstate commerce, expressly so 
stated, and it would be a strange and radical departure from 
all precedent for it to have intended to include foreign com¬ 
merce in the definition here under scrutiny. 

That definition, for purpose of comparison with those 
quoted above, is here repeated: 

"Interstate commerce means commerce between any 
point in a state and any point outside thereof, or between 
points within the same state but through any place out¬ 
side thereof, but only insofar as such commerce takes 
place within the United States.” 

And the above considerations render even more significant 
the fact dealt with in (b) below that in the earlier version 
of the Act the definition, just as in the various statutes 
quoted from above, expressly included foreign commerce, 
whereas in the later versions such reference was deleted. 

(b) (Pages 16-17 , Respondent’s Brief.) This point attacks 
an argument appearing at pages 23-27 of Brief for Petitioner 
wherein it is shown that in the first version of the Act the 
definition of interstate commerce included "foreign com¬ 
merce” whereas in the later versions the reference was de¬ 
leted. 

Respondent argues (page 17) that because the earlier 
definition was found in Title III of H. R. 5423, while the 
later and changed definition first appeared in H. R. 11662 
that the change in definition has no probative effect on the 
construction to be given same. 
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The connection between the two Bills was carefully ex¬ 
plained by Mr. Dozier A. DcVane, solicitor for the Federal 
Power Commission, at the hearing on H. R. 11662 before the 
Subcommittee of the Committee on Interstate and Foreign 
Commerce of the House of Representatives, 74th Congress, 
Second Session. At this hearing, Mr. DeVane stated as fol¬ 
lows: 


"This committee will recall that as a part of H.R. 5423 
was title III, which had for its purpose the regulation 
of this industry. 

"Title III of that bill was substantially the same in 
language as the part of title II that related to the 
regulation of the electric industry. 

"Substantially the only difference was that gas was sub¬ 
stituted for electricity in the language of the bill. 
"After the hearings upon that bill, titles II and III— 
when I refer to title II, I mean that part of the bill 
providing for an amendment to the Federal Water 
Power Act bringing under Federal regulation electric 
utilities * * * both that title and title III, which pro¬ 
vided for the regulation of the natural-gas industry was 
referred to the same subcommittee and considered by the 
same subcommittee. 

"I suppose it is not out of place if I should say for the 
record here that title III, which related to the regula¬ 
tion of the gas industry was not reported out with title 
I and title II. 

"The bill that you have now, H.R. 11662, is in substan¬ 
tially all respects, insofar as it goes, similar to the pro¬ 
visions of the Federal Power Act with reference to the 
electric industry. The bill itself does not go quite as far 
as nor does not confer quite as much jurisdiction upon 
the Commission as does the Federal Power Act.” 

Thus it is clear that the authors of H.R. 11662 had before 
them as a pattern, in the preparation thereof, title III of the 
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earlier proposed Act and, in preparation of the definition of 
interstate commerce in H.R. 11662, deleted the previous 
reference to foreign commerce. 

We submit that the change in the wording of the defini¬ 
tion made under such circumstances is not without material 
significance. For argument and authority on the point we 
respectfully refer to pages 23-27 of Brief for Petitioner. 

(c) (Pages 18-19, Respondent’s Brief.) The Federal Power 
Act of 193 5 here relied on by Respondent is not before this 
Court for construction nor has the question of whether the 
definition of interstate commerce there contained included 
foreign commerce been determined by any reported de¬ 
cision or otherwise so far as we have been able to determine. 
And regardless of what construction might be placed on that 
definition, it would have little bearing here for the relative 
effect of such definition upon the scope of the jurisdiction 
granted by the Act over "public utilities” is not comparable 
with the effect which the definition of interstate commerce 
in the Natural Gas Act has upon the jurisdiction of the 
Federal Power Commission over "natural gas companies”. 
In the Natural Gas Act the definition is determinative of 
what is a "natural gas company”. Under the Public Utility 
Act the term "public utility” means "any person who owns 
or operates facilities subject to the jurisdiction of the Com¬ 
mission”. And other provisions must be read and construed 
to determine what facilities are subject to such jurisdic¬ 
tion. 

(d) (Pages 20-21, Respondent’s Brief.) Ffere Respondent 
argues that certain more or less off-hand references to the 
term "interstate commerce” made by Senator Wheeler in 
the course of the debate in the Senate on the subject of 
whether Section 3 should be deleted, showed that in his view 
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"interstate commerce” as used in the Act included foreign 
commerce. 

It is, of course, well settled that statements made with 
respect to a bill on the floor of Congress are given no weight 
whatever in the construction of the bill unless they be of 
such general and widespread unanimity as to show that the 
same expressed the common and general understanding of 
the legislators on the subject. 

United States v. San Francisco, 310 U.S. 16, 84 L. Ed. 

1050; 

Federal Trade Commission v. Raladam, 283 U-S. 643, 

75 L. Ed. 1324; 

Humphrey’s Executor v. United States, 295 U.S. 602, 
79 L. Ed. 1611. 

Furthermore, Senator Wheeler elsewhere in the course of 
the same debate made the following statements (page 9314, 
Congressional Record of August 19, 1929): 

"Mr. Wheeler. 3: ' * * The purpose of the bill is to 
help the State commissions and the people of the coun¬ 
try to find out what is the cost of transporting natural 
gas to the larger cities, such as Detroit, Chicago, Cleve¬ 
land, and New York City. It does not do any good to 
give the Illinois Commission the power to regulate the 
price of gas in the city of Chicago if they can be held 
up. 

"The only purpose of the bill is to make effective 
such provisions of law as will help the State regulatory 
bodies function in the interest of the people of Chicago, 
St. Louis, Detroit, and the other large cities, to enable 
them to get something for their money and not be 
robbed when they are buying gas brought to them in 
interstate commerce.” 

Of far greater significance is the fact that after the 
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Senate had stricken Section 3 from the Act, the House 
put it back in. 

The history of the Act shows that it was a House 
bill. All the hearings were before House committees, the bill 
being sponsored by Congressman Lea and the Senate com- 
mittes on the subject merely adopted the reports of the 
House committes. Thus it is clear that the members of the 
Senate had much less clear and complete understanding of 
the bill than did those of the House. 

The Senate at its hearing ordered Section 3 stricken, but 
when the bill as thus amended reached the House, the House 
restored Section 3. 

Now the restoration of Section 3 to the bill would have 
been wholly unnecessary if, without it, the bill regulated the 
export and import of natural gas to and from a foreign 
country. 

Hence this action of the House in restoring Section 3 to 
the bill is of itself strongly indicative that said body under¬ 
stood that the remaining provisions did not confer jurisdic¬ 
tion on the Commission over, or otherwise attempt to regu¬ 
late, foreign commerce. 

(e) (Page 21, Respondent's Brief.) Any apparent incon¬ 
sistency which might result in the provisions of the preamble 
of the Act if in its body "interstate commerce’’ as defined 
docs not include foreign commerce, will, of course, not have 
the effect of overriding the plain meaning and intent of the 
provisions found in the body of the Act itself. See Yazoo & 
M. Valley R. Co. v. Thomas, 132 U.S. 174, 33 L. Ed. 302; 
National Labor Relations Bd. v. Jones & Laughlin 
Steel Corp., 301 U.S. 1, 81 L. Ed. 893. 

(f) (Pages 21-22, Respondent's Brief.) This argument in 
regard to the intention evidenced by the Senate’s action in 
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voting to delete Section 3 from the Act is answered in (d) 
above. 

(g) (Pages 22-24 , Respondent’s Brief.) Here it is argued 
by the Respondent that Congress in enacting its amendment 
to Section 7(c) adopted in 1942 evidenced its intention to 
construe the term "interstate commerce” as including for¬ 
eign commerce because the amended bill as originally intro¬ 
duced contained certain references to foreign commerce 
which were subsequently stricken. 

This bill (H.R. 4819) as originally introduced by Con¬ 
gressman Lea in May, 1941, read in part as follows: 

"Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled, That Section 7 of the Natural Gas Act, 
approved June 21, 1938, is hereby amended by striking 
out Subsection (c) thereof and by adding after Sub¬ 
section (b) the following new Subsections: 

(c) No natural gas company or person which will 
be a natural gas company upon completion of any 
proposed construction or extension shall engage 
in the transportation or sale of natural gas, or 
undertake the construction or extension of any 
facilities therefor, or acquire or operate any such 
facilities or extensions thereof, unless there is in 
force with respect to such natural gas company, 
a certificate of public convenience and necessity 
issued by the Commission authorizing such acts or 
operations, provided, however, that if any such 
natural gas company or predecessors in interest was 
bona fide engaged in transportation or sale of 
natural gas in interstate or foreign commerce , on 
the effective date of this amendatory act * * * etc.” 

* * * (g) Nothing contained in this section shall 
be construed to affect the authority of a state 
within which natural gas is produced to authorize 
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or require the construction or extension of facili¬ 
ties for the transportation and sale of such gas 
within such state; provided, however, that the 
Commission, after a hearing upon complaint or 
upon its own motion, may by order forbid any in¬ 
trastate construction or extension by any natural 
gas company which it shall find will prevent such 
company from rendering adequate service to its 
customers in interstate or foreign commerce in ter¬ 
ritories already being served.” 

The bill as introduced in the House by Congressman Lea 
July 7, 1941, as H.R. 5249, contained provisions identical 
with the above. 

The bill as finally enacted as H.R. 5249 struck out the 
italicized words in the portion of Subsection (c) quoted 
above reading "in interstate or foreign commerce” and sub¬ 
stituted therefor the following: "subject to the jurisdiction 
of the Commission”. 

And in said Act as finally adopted, the last quoted Subsec¬ 
tion (c) above was omitted in its entirety, thus leaving the 
bill without any reference whatever to foreign commerce. 

We submit that if any meaning is to be attributed to this 
original inclusion and subsequent exclusion of the reference 
to foreign commerce in this amendatory Act, it is that the 
reference was inadvertently made and was inconsistent with 
the remaining provisions of the Act in that foreign com¬ 
merce was not intended to be regulated except by the pro¬ 
visions of Section 3 specifically dealing with the subject; 
hence, to make the amendment consistent in its scope with 
the other provisions of the Act dealing with natural gas 
companies, deletion of the references to foreign commerce 
was required. 

(h) (Pages 24-25, Respondent’s Brief.) Petitioner does not 
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here deny that the Commission has jurisdiction over the trans¬ 
portation of natural gas in interstate commerce even though 
no sales for re-sale at wholesale are involved. Petitioner does 
contend and has, in its Brief herein, shown, by exhaustive 
references to the legislative history of the Act and by an¬ 
alysis of its express terms and provisions, that the evil sought 
to be remedied was the absence of jurisdiction in the states 
to regulate, or determine facts showing the fairness of, the 
rates at which natural gas transported interstate was sold 
for re-sale within their borders. Regulation in regard to ex¬ 
port and import to and from foreign countries was strictly 
incidental, was given practically no consideration whatever 
in all the hearings and debates, and was finally left the sub¬ 
ject matter of Section 3 of the Act alone. 

(i) (Pages 25-26, Respondent’s Brief.) Of course, it was 
unnecessary for Petitioner to make a ground of error its pe¬ 
tition for review the point asserted in argument that Section 
3 being a clause specifically dealing with export and import 
in foreign commerce takes precedence over any possible and 
inconsistent application thereto of Section 7(c). 

As we have previously pointed out, Section 3 deals speci¬ 
fically with the subject of regulation of export or import 
of natural gas and therefore other and inconsistent sections 
of the Act which might by any possibility be thought to 
have reference to the matter, must yield to the controlling 
provisions of Section 3. 

Section 3 confers an absolute right upon any person to 
be granted a permit to export gas to a foreign country or to 
import gas from such country "unless after opportunity 
for hearing, the Commission shall find that the proposed ex¬ 
portation or importation will not be consistent with the 
public interest”. 

Now, if the Respondent’s position is correct, the right to 
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such permit thus granted by the express terms of Section 3 
would be denied because, while the applicant might be able 
to make the negative showing thus required it might not be 
able to make the affirmative showing required by Section 
7(c), that "the proposed service, sale, operation, construc¬ 
tion, extension or acquisition * * * is or will be required by 
the present or future public convenience and necessity.” 

That there would thus be imposed upon the applicant for 
permit to export gas a burden wholly different from and 
greater than that imposed by Section 3 is clearly illustrated 
in the decision of the Circuit Court of Appeals for the 
Ninth Circuit in Pacific Power and Light Co. v. Federal 
Power Commission, 111 Fed. (2d) 1014 (cited in Peti¬ 
tioner’s original brief at page 34). 

The precise point is covered in the decision of the Circuit 
Court of Appeals for the Fifth Circuit rendered May 7, 
194S, in Cia Mexican a De Gas S.A. v. Federal Power 
Commission, 167 Fed. Rep. 2nd Series, page 804, as fol¬ 
lows: 

"Here two situations are under review. One, the 
granting of a certificate of convenience and necessity, 

* * * The other, the granting of an export permit, 

* * * provided for in Section 3 of the Natural Gas Act. 
Under the command of this section, The Commission 
shall issue such order upon application, unless, after 
opportunity for hearing, it finds that the proposed ex¬ 
portation or importation will not be consistent with 
the public interest / (Emphasis supplied.) 

"A certificate of public convenience and necessity 
requires as a condition to its granting that the com¬ 
mission make a positive finding of consistency with the 
public interest. 

"An export permit, on the other hand, must be issued 
unless the commission makes a negative finding , * * * 

Further, since, if applicable, Section 7(c) would require 
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the showing of everything required to be shown by Section 
3—and much more in addition, said Section 7(c) would 
render Section 3 wholly inoperative and useless. 

(j) (Pages 25-26 , Respondent’s Brief.) We think this 
argument is refuted by the arguments stated in (i) above. 

It is interesting to note that Respondent here expressly 
admits that Section 3 and Section 7(c) impose different 
requirements and have different purposes. 

Summary and Conclusion 

Respondent has not in its Reply Brief undertaken to an¬ 
swer the argument made by its own counsel in Docket 
G-228 and by Petitioner in its Brief herein that the defini¬ 
tion of interstate commerce used in the Act expressly limited 
same to commerce taking place within the United States. 

We submit that the language used in the definition is un¬ 
ambiguous and admits of no other construction. It reads: 

ff r Interstate commerce’ means commerce between 
any point in a state and any point outside thereof, or 
between points within the same state but through any¬ 
place outside thereof, but only insofar as such com¬ 
merce takes place within the United States.” 

At pages 27 to 40 in Petitioner’s Brief herein and in the 
Supplement thereto, a careful analysis of the Act and a re¬ 
view of its legislative history is set forth which, we submit, 
leaves no question but that the regulatory provisions other 
than Section 3 are aimed at and govern interstate commerce 
in its conventional sense only. 

Respondent has made no serious effort to refute this 
showing. 





29 


The points urged by Respondent are herein shown to be 
without merit. 


Respectfully submitted, 


J. Ross Gamble, 

1518 K Street, N.W., 
Washington 5, D. C. 


John C. Dawson, 

Chronicle Building, 

Houston 2, Texas, 

Counsel for Petitioner 
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UNITED STATES COURT OF APPEALS 

DISTRICT OF COLUMBIA 


No. 9571 


BORDER PIPE LINE COMPANY, 


versus 


Petitioner, 


FEDERAL POWER COMMISSION, 

Respondent. 


BRIEF OF C. HUFFMAN LEWIS 
ATTORNEY AT LAW 
1525 Slattery Building 
Shreveport, Louisiana 
Amicus Curiae 


The undersigned amicus cwrixie expresses his ap¬ 
preciation of the courtesy extended him in being permitted 
to file this brief. 

The brief will be directed to one proposition and 
one proposition only. That proposition involves the in¬ 
terpretation of the term “interstate commerce” as defined 
in Section 2 (7) of the Natural Gas Act. 
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The brief filed by counsel for Respondent states on 
page 14 thereof “The controversy here is as to the correct 
interpretation of this statutory definition of 'interstate 
commerce/ ” 

The position of counsel for Respondent is that with 
respect to the exportation of natural gas from the State of 
Texas to the Republic of Mexico “foreign commerce” and 
“interstate commerce” are one and the same thing. 

Section 2 (7) of the Natural Gas Act reads as fol¬ 
lows: 

“ 'Interstate commerce’ means commerce between 
any point in a State and any point outside thereof, 
or between points within the same State but through 
any place outside thereof, but only insofar as such 
commerce takes place within the United States.” 

Unless Petitioner is engaged in “interstate com¬ 
merce” it cannot be a natural gas company within the 
meaning of the Natural Gas Act as set forth in Section 2 

(6) thereof which reads as follows: 

“ ‘Natural-gas company’ means a person engaged 
in the transportation of natural gas in interstate 
commerce, or the sale in interstate commerce of 
such gas for resale.” 

The only way in which Petitioner could be held to be 
a natural gas company in this proceeding would be to hold 
that the definition of “interstate commerce” in Section 2 

(7) of the Natural Gas Act, includes “foreign commerce”. 





3 


The situation therefore presents a clear case of 
statutory construction to see whether the term “interstate 
commerce” can be properly construed and interpreted in 
this case to include or mean the same thing as “foreign 
commerce”. 

It will be conceded by all parties in this proceeding 
that if Petitioner is not a natural gas company within the 
meaning of the Natural Gas Act the certificate provisions 
of Section 7 (c) of the Act have no application. 

Reference is made to the Appendix beginning at 
page 27 of the brief filed for Respondent, the Federal 
Power Commission, as setting forth the relevant statutory 
provisions of the Natural Gas Act 

Section 1 (a) of the Natural Gas Act specifically 
refers to the regulation of interstate and foreign commerce. 
Mention is made of this to show that the Act itself makes 
a distinction between the two kinds of commerce. 

The regulation of “foreign commerce” is provided 
for in Section 3 of the Act. (See page 28 of the Appen¬ 
dix). The regulation of “interstate commerce” is pro¬ 
vided for generally in all parts of the Act except Section 3. 

If counsel for Respondent be correct in their argu¬ 
ment that “interstate commerce” includes “foreign com¬ 
merce” then why did Congress use the two different terms 
in Section 1 (a). If counsel for Petitioner be correct, the 
use of the term “foreign commerce” in Section 1 (a) is 
mere surplusage. 
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My interpretation of the definition of ‘interstate 
commerce” aforesaid is that it means commerce between 
any point in a state and any point outside thereof but with¬ 
in the United States. 

The interpretation of counsel for Respondent is that 
“interstate commerce” means commerce between any point 
in a state and any point outside thereof even if such point 
be outside of the United States. 

For more than a century the United States Supreme 
Court and other courts have recognized the distinction be- 
tw T een “interstate commerce” and “foreign commerce”, 
and when Congress enacted the Natural Gas Act and par¬ 
ticularly Section 2 (7) thereof it is presumed to have had 
in mind the interpretation of the term “interstate com¬ 
merce” as announced by the United States Supreme Court. 
As was well stated by the United States Supreme Court in 
the old case of Mason, et al. t v. Fearson , 9 How. 248, 13 L. 
Ed. 125: 

“ ‘With the knowledge of our construction, like 
words being again repeated by Congress, it may well 
be considered that a like construction was intended, 
and was expected to be given to those words.’ ” 

See Greenleaf v. Goodrich , 101 U. S. 278, 25 L. Ed. 
845; Logan v. United States , 144 U. S. 263, 36 L. Ed. 429; 
Northern P. Ry. Co. v. Masser-Sauntry , 168 U. S. 604, 42 
L. Ed. 596. 

Applying the above rule of statutory interpretation 
to the definition of “interstate commerce” as given in para¬ 
graph 7 of Section 2 of the Natural Gas Act in the light 
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of the many court decisions and legal authorities herein¬ 
after referred to, we submit that the term “interstate 
commerce” cannot be given any interpretation that would 
include foreign commerce, either in whole or in part. 

Let us see just what our courts have held with re¬ 
spect to the difference between interstate commerce and 
foreign commerce. 

“The phrase ‘among the several states’ as used in 
the constitutional provisions above quoted, and the 
term ‘interstate commerce’ distinguish between 
commerce which concerns more states than one and 
that commerce which is confined within one state and 
does not affect other states. The distinguishing 
feature and the indispensable element of interstate 
commerce is importation into one state from 
another .” Volume 11, American Jurisprudence, 
page 8, citing many cases. (Italics ours). 

In the case of United States v. Hill, 248 U. S. 420, 
63 L. Ed. 337, the United States Supreme Court said: 

“Importation into one state from another is the 
indispensable element—the test—of interstate com¬ 
merce.” 

And our highest court again used the same words in 
the case of International Text Book Co. v. Pigg , 217 U. S. 
91, 54 L. Ed. 678. 

In the case of Champion v. Ames (The Lottery case) 
188 U. S. 321, 47 L. Ed. 492, the same court said: 

“The subject to which the power is next applied is 
to commerce ‘among the several states.’ The 
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word among means intermingled with. A thing 
which is among others is intermingled with them. 

* * # Comprehensive as the word ‘among’ is, it may 
very properly be restricted to that commerce which 
concerns more states than one.” 

In Volume 11 American Jurisprudence , Page 9, the 
following definition of foreign commerce appears: 

“Commerce with foreign nations means commerce 
between citizens of the United States and citizens 
and subjects of foreign nations. It signifies com¬ 
merce, which, in some sense, is necessarily con¬ 
nected with foreign nations—transactions which 
either immediately or at some stage of their pro¬ 
gress are extra-territorial.” 

To the same effect see Lord v. Goodcdl y 102 U. S. 
541, 26 L. Ed. 224; Veazie v. Moor , 14 How. (US) 568, 14 
L. Ed. 545. 

The United States Supreme Court, in the case of 
Atlantic Cleaners and Dyers v. United States, 286 U. S. 
427, 76 L. Ed. 1205, said: 

“And, again in the Constitution, the power to regu¬ 
late commerce is conferred by the same words of the 
commerce clause with respect both to foreign com¬ 
merce and interstate commerce. Yet the power 
when exercised in respect to foreign commerce may 
be broader than when exercised as to interstate com¬ 
merce.” 
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In the case of Oregon-Washing ton R. & Nav. Co. v. 
Strauss & Co., 73 Fed. Rep. 2d. Series 912, the court said: 

“As to the shipments that might have been des¬ 
tined for foreign countries, we may remark in pass¬ 
ing that it is well established that the power of the 
Interstate Commerce Commission to prescribe or 
regulate rates for such commerce is authorized ‘only 
in so far as the transportation takes place within 
the United States’.” 

The court said further, on page 913 of the opinion: 

“Under the decisions, it is clear that two elements 
are indispensable to constitute an interstate or 
foreign shipment: 

(1) There must be a through and continuous move¬ 
ment from one state to another, or to a foreign 
country. 

(2) There must be, at the time that the movement 
is started, an intention that the shipments 
shall be interstate or foreign, and this inten¬ 
tion must be carried out. In a word, there 
must be the intent and the event.” 

In the case of Railroad Commission v. T. & P. Ry. 
Co., 229 U. S. 333, 57 L. Ed. 1215, the court said, with 
respect to the question of rates on a shipment of staves 
from a point in Louisiana to New Orleans and thence by 
boat to a European port. 

“And it takes character as interstate or foreign 
commerce when it is actually started in the course 




8 


of transportation to another state or to a foreign 
country.” 

The transportation involved in this proceeding, is 
from points in the State of Texas to a point on the east 
bank of the Rio Grande where it is delivered to the pur¬ 
chaser and thence immediately transported across the in¬ 
ternational boundary into the Republic of Mexico. The 
natural gas involved in the transportation is produced in 
the State of Texas but destined for points in the Republic 
of Mexico. The question is, just what kind of commerce 
takes place? In view of the authorities above cited, it 
is obvious that only foreign commerce is involved and that 
there is no interstate commerce involved because there is 
no importation or exportation to or from the State of 
Texas to any other state in the United States. 

We repeat the quotation from the United States 
Supreme Court in the case of United States v. HiU, supra: 

“IMPORTATION INTO ONE STATE FROM 
ANOTHER IS THE INDISPENSABLE ELE¬ 
MENT—THE TEST— OF INTERSTATE COM¬ 
MERCE.” 

No other state besides Texas is involved here. The 
“indispensable element” of interstate commerce is missing. 

A comparison of the situation presented with simi¬ 
lar situations under the Interstate Commerce Act and un¬ 
der the Motor Carriers Act will be interesting. The In¬ 
terstate Commerce Commission is given jurisdiction over 
the transportation of passengers or property from “one 
state or Territory of the United States, or the District of 
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Columbia, to any other state or Territory of the United 
States, or the District of Columbia, or from one place in a 
Territory to another place in the same Territory, or from 
any place in the United States through a foreign country 
to any other place in the United States, or from or to any 
place in the United State to or from a foreign country, 
but only insofar as such transportation takes place within 
the United States/’ U.S.C.A. Title 49, Section 1. 

Now, if instead of a natural gas pipe line engaged 
in transporting such natural gas as aforesaid, we have a 
railroad engaged in transporting freight and passengers 
between the same points, it is clear under the provisions of 
the Interstate Commerce Act, above quoted, that the In¬ 
terstate Commerce Commission is expressly given juris¬ 
diction over that part of the transportation of passengers 
or freight that takes place within the State of Texas. (See 
quotation from Oregon-Washing ton R. & Nav. Co. v. 
Strauss , supra). 

The Natural Gas Act does not give the Federal 
Power Commission the same authority to regulate foreign 
commerce that the Interstate Commerce Act gives to the 
Interstate Commerce Commission. 

The Motor Carriers Act, U. S. C. A., Title J+9, Sec¬ 
tion 806, with respect to certificates of convenience and 
necessity, states: 

“Except as otherwise provided in this Section and 
in Section 310 (a), no common carrier by motor 
vehicle subject to the provisions of this chapter shall 
engage in any interstate or foreign operation on 
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any public highway or within any reservation under 
the exclusive jurisdiction of the United States un¬ 
less there is in force with respect to such carrier a 
certificate of public convenience and necessity issued 
by the Commission authorizing such operations, 
etc.” 


Now, comparing the above Act with the Natural 
Gas Act, it is to be noted that the certificate Section 7 (c) 
of the Natural Gas Act does not refer to foreign commerce 
as does the Motor Carriers Act. Not only is any such pro¬ 
vision absent from the Natural Gas Act, but, on the con¬ 
trary, the certificate Section 7 (c) of the Act is restricted 
to natural gas companies, which must be engaged in in¬ 
terstate commerce under Section 2 (6) of the Act, and the 
kind of interstate commerce to which the Act exclusively 
applies is set forth in Section 1 (b). 

In the case of United States v. HiU, 248 U. S. 420, 
63 L. Ed. 337, the court said: 

“The power of congress, it is true, is to regulate 
commerce, which is ordinarily accomplished by pre¬ 
scribing rules for its conduct. That regulation may 
take the character of prohibition, in proper cases 
is well established by the decisions of this court.” 
(Citing many cases). 

In the light of the foregoing expression of the Su¬ 
preme Court of the United States, just how did Congress 
regulate (1) interstate commerce and (2) foreign com¬ 
merce both of which it stated was necessary in the public 
interest in Section 1 (a) of the Natural Gas Act? 
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The answer is that, with respect to the transporta¬ 
tion and sale of natural gas in interstate commerce, it 
prescribed “rules for its conduct”, and with respect to 
foreign commerce, it prohibited importation or exporta¬ 
tion, in Section 3 of the Natural Gas Act, except with the 
approval of the Federal Power Commission. 

Section 7 (c) of the Natural Gas Act only requires 
certificates of convenience and necessity of (1) natural gas 
companies which are (2) engaged in the transportation 
and sale of natural gas, subject to the jurisdiction of the 
Commission. Certainly Section 1 (b) of the Act which 
restricts the application of the Act to certain kinds of in¬ 
terstate commerce must be read in connection with Section 
7 (c) and the phrase “subject to the jurisdiction of the 
Commission” refers to interstate commerce as set forth in 
Section 1 (b). We submit that, under a proper interpreta¬ 
tion, Section 1 (b) provides that Section 7 (c) shall only 
apply to interstate commerce as defined and limited in Sec¬ 
tion 1 (b). 

Section 1 (b) of the Act restricts the kind of inter¬ 
state commerce to which the Act is applicable and after so 
doing, states that the Act “shall not apply to any other 
transportation or sale of natural gas.” In other words, 
under Section 1 (b), the provisions of the Natural Gas Act 
do not apply to foreign commerce and yet the Act contains 
Section 3 relating to permits for the importation or ex¬ 
portation in foreign commerce of natural gas. 

Section 1 (b) and Section 3 are in conflict, and in 
such event, the rules of statutory construction require that, 
if possible, a reasonable interpretation shall be given, to 
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the end that both sections may be given effect to. We 
submit that the only way to do this is to consider that Con¬ 
gress intended only to regulate and prescribe rules for in¬ 
terstate commerce as defined in Section 1 (b) and that, 
with respect to foreign commerce, it limited the jurisdiction 
of the Commission to either permit or deny importation or 
exportation. This reasoning is in harmony with the com¬ 
parisons which we have heretofore drawn between the In¬ 
terstate Commerce Act and the Motor Carriers Act and the 
Natural Gas Act. In the first two Acts Congress ex¬ 
pressly authorized the detailed regulation of foreign com¬ 
merce within the United States. In the Natural Gas Act 
it did not do this and only provided the limited jurisdic¬ 
tion granted in Section 3. 

The Communications Act of 1934, Section 3 (h) 
provides as follows: 

“ ‘Common carrier’ or ‘carrier’ means any person 
engaged as a common carrier for hire, in interstate 
or foreign communciation by wire or radio or in in¬ 
terstate or foreign radio transmission of energy, ex¬ 
cept where reference is made to common carriers not 
subject to this Act; but a person engaged in radio 
broadcasting shall not insofar as such person is so 
engaged, be deemed a common carrier. (Italics 
added). 

Here again is an illustration of how Congress saw fit to 
confer the right to regulate foreign commerce. Had it in¬ 
tended to confer any such power on the Federal Power 
Commission Congress could so easily have used language 
similar to the above—the fact that it did not do so is signi¬ 
ficant in showing that it did not intend to so do. 


r 
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Until Opinion No. 135 of the Federal Power Com¬ 
mission in the v matter of Reynosa Pipe Line Company, 
Docket No. G-S55, 58 P. U. R. (N.S.) 306 was handed down 
on June 6, 1946, the Commission in many cases consistent¬ 
ly issued permits for the importation or exportation of 
natural gas without requiring a certificate of convenience 
and necessity. The only regulation of this “foreign com¬ 
merce” was that conferred under Section 3 of the Act. 

This proceeding will be the first court case involving 
a construction of the definition of “interstate commerce” 
as given in Section 2 (7) of the Natural Gas Act, with re¬ 
spect to foreign Commerce. 

CONCLUSION. 

It is inconceivable to us that Congress in enacting 
the Natural Gas Act would have used a definition of “in¬ 
terstate commerce” utterly in conflict with the judicial 
definitions theretofore given to the same term by the United 
States Supreme Court. 

It is also inconceivable to us that Congress uninten¬ 
tionally overlooked giving the Federal Power Commission 
the specific right to regulate “foreign commerce” in this 
country when it had so carefully granted the right to regu¬ 
late “foreign commerce” in the Interstate Commerce Act, 
the Motor Carriers Act and the Communications Act afore¬ 
said. 

It is also to be noted that the Federal Power Com¬ 
mission, from the time of the enactment of the Natural 
Gas Act in 1938 up to June 6, 1946, consistently recog¬ 
nized the distinction between “foreign commerce” and “in- 









terstate commerce” and issued many permits for the im¬ 
portation or exportation of natural gas under Section 3 
of the Act without ever requiring a certificate of public 
convenience and necessity under Section 7 of the Act. In 
other words, for a period of approximately eight years the 
Commission held in effect that the exportation of gas from 
one state to a foreign country was “foreign commerce” and 
not “interstate commerce”. 

It is likewise to be noted that Commissioner Claude 
L. Draper, the senior member of the Commission, dissented 
in the Reynosa case aforesaid and also dissented in the 
present proceeding. 

For all of the reasons aforesaid it is submitted that 
the Federal Power Commission erred in entering the order 
herein complained of, adjudging Petitioner to be a natural 
gas company within the meaning of the Natural Gas Act, 
and that said order should be set aside and recalled. 

Respectfully submitted, 

C. Huffman Lewis, 

Attorney at Law, 

Address: 1525 Slattery Building, 

Shreveport, Louisiana, 

Amicus Curiae . 

Of Counsel, 

Wilkinson, Lewis & Wilkinson. 






